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TO:	Planning Commission and Mayor and City Council

CC:	Mark Bernhardson, City Manager; Larry Lee, Director of Community 	Development; Diann Kirby, Director of Community Services 

FROM:	Sandra Johnson, City Attorney

RE:	Conditional Use Permit for a State Licensed Residential Treatment Facility 	(“IRTS”)

Background

The Planning Manager has asked that I provide the Planning Commission, and ultimately the City Council, with guidance in this unique area of law providing a high level of protection to the above-described use.  The underlying basis for this unusual protection rests in the confluence of several different laws, (Minn. Stat. §462.357, subd. 8, the Federal Fair Housing Act as amended and the Americans with Disabilities Act).  In this context, the underlying purpose of these laws is to provide persons suffering from a disability an equal opportunity to enjoy living in a residential neighborhood.

Issue

What is the City’s level of discretion to approve or deny an application for a conditional use permit (“CUP”) where the underlying use is as a state licensed residential treatment facility qualifying for protection under Minn. Stat. §462.357, subd. 8?

Analysis

A.	The City’s Role in Reviewing IRTS CUP Applications is Limited

The proposed facility is situated in a multiple family residential zoning district where it is a conditionally permitted use.

The state law, Minn. Stat. §462.357, subd. 8,  preempts any local requirements that are stricter.  If the CUP application is for a state licensed residential facility, it is a permitted use.  This means that there is no basis upon which the City could prohibit this use.

Nonetheless, the City can impose conditions – so long as those conditions are limited to assuring that the facility is properly maintained and operated.

But, those conditions must not be more restrictive than conditions imposed on other conditional uses of residential property in the same zones unless the additional conditions are necessary to protect the health and safety of the residents in the facility.

A good example of an acceptable condition might be to require building security systems to provide attendants with notice of residents exiting the facility.  

It is important to note that the City is not the licensing authority for the facility and therefore does not have the authority to micro-manage its staffing levels, operations or services.  

B.	Federal Fair Housing Act, as Amended (“FFHAA”) and the ADA

In addition to state law protection, the FFHAA requires, where the prospective residents qualify for protection under the Americans with Disabilities Act, that local government make reasonable accomodation in rules, policies, practices or services, including changing or waiving some otherwise applicable standards or code requirements, where it is reasonable to do so and necessary to afford the disabled residents equal opportunity to use and enjoy living in a residential neighborhood. 

An example of an accommodation that might be reasonable in some settings is to allow for flexibility in the code provisions related to off-street parking capacity.

Conclusion

The City does not have authority to deny a CUP for this use and must exercise care in crafting conditions so that they are limited to maintenance and operation.  Conditions beyond that must be based on findings that the condition is necessary for the safety of the prospective residents, not simply the general public.  
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