[image: lttrhdlogo_c]
6
MEMO TO:		Mayor and City Councilmembers

MEMO FROM:	Randy Quale, Manager of Parks and Recreation
			Glen Markegard, Planning Manager
			Amy Schmidt, Assistant City Attorney		

DATE:			March 2, 2015	

SUBJECT:	Smith Park/8201 Park Avenue South Joint Usage Agreement



Attached for your consideration of approval is the Smith Park/8201 Park Avenue South Joint Usage Agreement.  Al Farooq Youth and Family Center (AFYFC) received City approvals for a community center/place of assembly, primary school and daycare at 8201 Park Ave. S. in May 2011 and closed on the purchase of the property in August 2011.  AFYFC began occupancy of the building in January 2012. 

The City and the former owner, Lutheran High School, had agreements that permitted joint use of much of the parking on the school and park properties (not including the City parking lot on the east side of Smith Park, which is open for general public use during posted park hours only).  One of the conditions of AFYFC’s conditional use permit was that the joint parking and outdoor recreation/athletic facilities use agreements between the City and the property owner be updated to reflect proposed site use patterns.  City staff has been working with AFYFC to develop an updated and consolidated agreement for Council’s consideration.  


RATIONALE FOR THE REVISED AGREEMENT:

The revised Joint Usage Agreement will have the following benefits:   

· Throughout the past 25 years, there have been multiple agreements and easements between the City and the 8201 Park Avenue South property owner.  These include:
· 1990 Joint Use Agreement for use of Smith Park and Lutheran High School (now 8201 Park) properties
· 1993 Cross Parking Agreement for shared use of Smith Park and Lutheran High School (now 8201 Park) parking lots
· 1999 Improvements, Leases and Easements Joint Use Agreement for use of Smith Park and Lutheran High School (now 8201 Park) properties
· 2000 Addendum to 1999 Joint Use Agreement to address construction and lighting of the multi-use field
It will be easier and more efficient to refer to and administer one revised agreement rather than the multiple existing agreements.  Creating one agreement also reduces the potential for conflicts or conflicting interpretations among agreements.
· With the 2011 sale of the property to Dar Al Farooq, and the change from a high school to a youth and family center, the use patterns of the shared facilities and related vehicle parking has been altered.  The revised agreement addresses the altered use patterns.  The changed use patterns were the impetus for the condition of approval requiring the agreement to be updated.  Adopting the revisions satisfies the City’s condition of approval to update the agreement.
· The revised agreement includes the City’s current standard practices pertaining to athletic field use, so as to treat field use at shared 8201 facilities the same as field use at other City parks.
· The revised agreement better defines mutual rights including: public access and use of private walkways; hours of use; and limits on the types of use for the Smith Park, 8201 and community garden plot facilities.
· The revised agreement includes provision of a permanent easement for public access to the northwest parking lot on Xcel and City property.  Granting this easement is consistent with the requirements of a previous agreement between the City and the previous owner of the 8201 property.  The easement is permanent and will survive upon expiration or termination of the revised agreement.
· The revised agreement clarifies operations and maintenance of facilities along with the sharing of expenses and rental revenues.  
· The revised agreement establishes City control over the irrigation of the multi-use field.
· The revised agreement includes termination language along with clarification of how improvements would be divided upon termination. 
· The revised agreement provides an option to extend the term of the agreement (May 17, 2024) for up to two additional ten year periods.  The current agreement has only one ten year renewal period.
· The revised agreement establishes communication requirements to coordinate facility scheduling.
· The revised agreement includes the City’s current indemnification language.
· The revised agreement establishes remedies to address non-compliance.


The following table compares the existing agreements with the revised agreement on the key issues.

	Issue
	Existing Agreements
	Proposed Agreement

	City Use of 8201 Parking Spaces
	73 spaces
	157 spaces (Pages 3 – 4)

	8201 Use of City Parking Spaces
	110 spaces
	110 spaces (Pages 3 – 4)

	Public Use of  8201  Sidewalks  8201 to Access City and 8201 Facilities
	Not specifically addressed
	Provided on all sidewalks and grass walkways for Smith Park and community garden access (Page 5)




	Nighttime Use Limits on City Parking Spaces
	Agreements are silent
	Allowed until 11:30 p.m. on dates that scheduled use of athletic facility goes past 10:00 p.m.  Parks & Recreation issues after-hours use permits (up to all night) only when 8201 facility is in use (Pages 3 - 4)

	Access Easement Over 8201 Property to City Parking Lot
	Not provided
	Provided (Page 4)

	Agreement Termination Provisions
	Provided in some of the agreements and not in others
	Provided (Pages 12 – 16)

	Limitations on 8201 Use of Fields
	None
	Provided (Pages 14 – 16)

	Initial Term of Agreement(s)
	May 17, 2024 with option for an additional ten years
	May 17, 2024, with option for two additional ten-year periods (Page 3)

	City Control of Irrigation
	Not provided
	Provided - City to install new water meter for irrigation system (Pages 5 – 6)  

	Athletic Field Lighting Shutoff Requirement
	Not provided
	Provided - Lights off at 11:00 p.m. (Pages 3 - 4 and 9 – 10)

	Remedies for Non-Compliance
	Not provided
	Provided (Pages 12 – 13)

	City Indemnification
	Provided
	Current indemnification language added (Pages 11 – 12)




AGREEMENT REVISIONS:

Below is a list of the specific changes proposed in the revised agreement:

Page 1
1. With the sale of the property, the parties have changed from the City and Lutheran High School/Concordia Academy to the City and 8201.
2. The City and 8201 wish to replace to replace existing agreements, leases and easements with a single agreement.

Pages 2 & 3
1. The recitals in the “WHEREAS” section are incorporated (see Paragraph 1).
2. The City would like to draft a new permanent easement providing public access for the driveway from Park Avenue to the City’s north parking lot (see second to last WHEREAS, letter c).  
3. The lease terms are outlined (see Paragraph 2).
4. The previous agreements are listed (see Paragraph 3).
5. Although included in the revised Agreement, please note that the easements that are of record with the Hennepin County Recorder and the Hennepin County Registrar of Titles are also stand-alone documents on the title of the property, and will continue in full force and effect regardless of the status of the proposed Agreement or the various current agreements.
6. The term of the agreement is proposed to be the same as the current agreement (May 17, 2024), with an option to renew for up to two additional ten year periods.  The current agreement has only one ten year renewal period (see Paragraph 4).  

Pages 4 - 5
1. The joint use and maintenance of parking facilities is described (see Paragraphs 5 - 7).  Note that the joint use includes the parking lots recently constructed by 8201.  The proposed agreement clarifies that the public may park in the lots for the purpose of accessing Smith Park as well as the community gardens located on the adjacent Xcel Energy property.  The locations where parking is shared extend beyond the area covered by the existing Cross Parking Agreement.  With the new Agreement, the City gains the right to use all of 8201’s parking spaces, including the area on the south portion of the site for improved access to the Community Gardens by the public.  8201 continues to include two City-owned lots in their parking calculations and the right to use those other lots for overflow parking.  

The current joint parking that exists between the City and 8201 flows from two separate agreements (a 1993 agreement and a 1999 agreement).  Each agreement addresses separate parking areas.  The 1993 agreement allows for termination by either party with 30 days-notice provided conditions of approval are not violated.  The 1999 agreement does not have a termination clause.  The new Agreement provides for termination of all cross-parking arrangements concurrent with the termination of the joint usage of facilities.  The new agreement also includes a permanent public access easement to the joint parking lot on City/Xcel land so that if the joint parking agreement were ever terminated, the public could still access the northerly joint lot over 8201 property and would not need to construct a new access point from Park Avenue.  

2. The revised agreement includes new language that the public’s use of the City parking lots is permitted between the hours of one-half hour before sunrise and 10:00 p.m., or 11:30 p.m. on those days that scheduled use of the lighted athletic fields go past 10:00 p.m.  (See Paragraph 5).  Rationale – the City Code authorizes the Park Director to permit park usage past 10:00 p.m.  For at least the past thirty years, lighted athletic fields in City parks like those in Smith Park have routinely been permitted to  be used until 11:00 p.m., and then field users are given one-half hour to leave the park, hence the 11:30 p.m. parking lot closing time.

3. For 8201 building events or activities that go past 10:00 p.m., parking shall be restricted to only the 8201 parking lots unless a permit for after-hours use of City parking lots is issued by the Park Director or designee.  It is anticipated that sufficient parking capacity for the vast majority of 8201 building events and activities can be provided in the 8201 parking lots.  For those 8201 building events and activities that go past 10:00 p.m. and are expected to exceed the 8201 parking lots’ capacity, 8201 shall submit a request to the City at least three business days in advance for an after-hours parking permit.  This will provide sufficient time for the City to issue the after-hours parking permit, adjust the timers for the City parking lot lights to accommodate the after-hours usage, and to notify the Police of the after-hours usage.  

4. Added language that 8201 will provide a permanent easement over 8201 property for vehicular access to the northwest parking lot (see Paragraph 8).
5. Public access is provided to the 8201 sidewalks for access to Smith Park and the City-operated community gardens on Xcel Energy property, as well as the 8201 facilities covered in the agreement (see Paragraph 9).  

6. References to the future construction of facilities on Smith Park and 8201 properties as listed in the current agreement (such as the north parking lot construction, the relocation of the water main, etc.) have been removed.  Since these facilities are now in existence, there is no longer a need to address future construction.  The usage and disposition of existing facilities are addressed later in the revised agreement. 

7. The revised agreement includes new language that use of the City and 8201 recreational facilities shall conform to the requirements of the City Code as well as City park regulations (see Paragraph 10).

Pages 5 - 7
1. The maintenance of the multi-use field (described in the existing agreements as the football field) is defined and includes new language pertaining to the types of usage permitted as well as the striping of the field (see Paragraph 11).  The agreement clarifies that the City shall be responsible for determining the appropriate amount of water to be used to irrigate the multi-use field.  The City shall, at its own expenses, install a separate water meter for the multi-use field irrigation system and exterior water fountain.  This water meter will permit 8201 to track and pay for these water costs separately from the balance of their building, and eliminate sewer charges for the water used for the irrigation system and exterior water fountain.

2. The facility lighting maintenance is defined and is basically the same as the current agreement (see Paragraph 12).

3. Athletic field and courts usage and scheduling are detailed starting in Paragraph 13 of the revised agreement.  A new Exhibit C is included that features aerial photos detailing the locations of the athletic fields.
a. 8201 scheduled usage of the baseball field and softball fields #1 & #2 has not changed.
b. City use of the multi-use field on weekdays has not changed.
c. City use of the multi-use field on weekends was changed based on the actual usage experienced since the current agreement was approved in 1999.  The current agreement does not call out the minimum number of weekends provided for City use except for at least seven Saturdays in September and October.  The revised agreement calls for the City to have use of the multi-use field at least two Saturdays and Sundays per month from April through August, and three Saturdays and two Sundays per month from September through October.
d. Scheduling of the athletic fields and courts are better defined (see Paragraph 12).  Scheduled usage of the athletic fields or courts without prior notice to the other party is prohibited.
e. 8201 property use is defined based on the Conditional Use Permit issued by the City Council (see Paragraph 14).
4. 8201’s use of the baseball and softball fields are basically unchanged, other than adding lacrosse and other scheduled recreational activities as permitted uses on the baseball field outfield in the fall months (see Paragraph 15).

5. 8201’s use of the tennis and basketball courts is unchanged.  

Pages 8 - 9
1. Scheduling and striping of the multi-use field is defined (see Paragraph 16).

2. 8201’s use of the multi-use field lighting is detailed.  The agreement now includes a reference to the City park regulation that athletic field lighting must be shut off by 11:00 p.m. (see Paragraph 17).

3. Scheduling and usage of the tennis and basketball courts are detailed.  Electrical power costs are paid by the City (see Paragraph 18).

Pages 10 - 15
1. 8201’s use of the hockey and general skating rinks has been changed in the revised agreement since the City no longer places a hockey or general skating rink at Smith Park (see Paragraph 19).  In addition, the location of the general skating rink - if provided at the discretion of the City - has changed from 8201 property to City property (the old general skating rink was previously placed where the gymnasium is now located). 

2. The current City indemnification language is included (see Paragraph 21).

3. A new section was added addressing remedies for non-compliance.  In the event either party fails to comply with any obligations of this Agreement, upon verification of alleged non-compliance by the aggrieved party, the agreement lays out progressive actions that may be taken by either party to remedy the non-compliance issue (see Paragraph 24).

4. A new section addressing the termination of the agreement is included that addresses:
a. The process to terminate the agreement.
b. The process to extend the agreement an additional ten years.
c. The continued access to the park provided by easement.
d. The use of the parking lots.
e. The disposition of recreational amenities located on 8201 property and Smith Park are listed in Exhibit D (see Paragraph 25).
Note that the parties to the agreement always have the option to mutually terminate the agreement if determined to be mutually advantageous.
 

RECOMMENDATION:

Staff recommends Council approve the Smith Park/8201 Park Avenue South Joint Usage Agreement.  
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