
FIRST AMENDMENT TO

SECONDARY DEVELOPMENT AGREEMENT
THIS FIRST AMENDMENT TO SECONDARY DEVELOPMENT AGREEMENT, made as of the __ day of May, 2015 (the “First Amendment”), by and between the CITY OF BLOOMINGTON, MINNESOTA, a municipal corporation and political subdivision organized under its home rule charter and the laws of the State of Minnesota (the “City”), the PORT AUTHORITY OF THE CITY OF BLOOMINGTON, a public body corporate and politic organized under the laws of the State of Minnesota (the “Authority”), BLOOMINGTON CENTRAL STATION, LLC, a Delaware limited liability company (the “Master Developer”), and LMC Bloomington Holdings, LLC, a Delaware limited liability company (the “Secondary Developer”).  The City, the Authority, the Master Developer and the Secondary Developer are referred to herein as the “Parties.”
WITNESSETH:


WHEREAS, the City, the Authority, the Master Developer, and the Secondary Developer previously entered into an agreement entitled Secondary Development Agreement, dated December 10, 2014 (the “Original Agreement”), for the development and redevelopment of certain property within the TIF District located within the Industrial Development District; and

WHEREAS, pursuant to that certain Purchase and Sale Agreement, dated October 27, 2005, the Authority purchased the Development Property from the Master Developer and the Master Developer agreed to repurchase the Development Property no later than ten years following the acquisition of the Development Property by the Authority on October 28, 2005; and

WHEREAS, pursuant to Section 3.1 of the Original Agreement, the Master Developer designated the Secondary Developer as a secondary developer under that certain Master Contract for the redevelopment of a portion of the Development Property (the “Lennar Property”), and the City and Authority agreed to such designation; and  
WHEREAS, pursuant to Section 2.4(b) of the Original Agreement, the Secondary Developer agreed to construct on the Lennar Property an approximately 394 unit multifamily rental housing facility and a parking ramp with approximately 664 spaces (the “Parking Ramp”) (collectively, the “Minimum Improvements”); and 
WHEREAS, pursuant to Section 4.1 of the Original Agreement, in order to assist the Secondary Developer in making the development of the Minimum Improvements economically feasible, the Authority and the City agreed that the Authority would convey title to and possession of the Lennar Property to the Secondary Developer, subject to all the terms and conditions of the Original Agreement; and 

WHEREAS, pursuant to Section 4.2 of the Original Agreement, the Authority conveyed title to and possession of the Lennar Property to the Secondary Developer on December 18, 2014, by a limited warranty deed for purposes of constructing the Minimum Improvements; and  

WHEREAS, pursuant to Section 4.7(a) of the Original Agreement, the City agreed to construct certain street, utility, sidewalk, and lighting improvements necessary for the Minimum Improvements described as Infrastructure Improvements Project, City Project No. 2013-305 (the “Public Improvements”) simultaneously with the construction by the Secondary Developer of the Minimum Improvements; and

WHEREAS, pursuant to Section 8.1(a) of the Original Agreement, before Commencement of Construction of the Minimum Improvements, the Secondary Developer must submit to the Authority evidence of one or more commitments for financing which, together with committed equity for such construction, is sufficient for payment of the Minimum Improvements; and

WHEREAS, pursuant to Section 10.4 of the Original Agreement, the Development Property (including the Lennar Property) may revert back to the Authority if Commencement of Construction of the Minimum Improvements does not occur on or before September 30, 2015, provided, however, that upon reversion of the Development Property to the Authority, the Authority shall return the purchase price paid by the Secondary Developer for the Lennar Property in the amount of $1,123,000 (the “Lennar Purchase Price”), less any reasonable attorney fees incurred by the Authority in connection with the negotiation of the Original Agreement and in connection with the reversion; and
WHEREAS, pursuant to Section 4.6(d) of the Original Agreement, the City will not enter into a construction contract for the Public Improvements unless, among other things, the Secondary Developer has met certain conditions, including those provided in Section 8.1 of the Original Agreement, related to securing financing for the Minimum Improvements; and

WHEREAS, the Secondary Developer has not yet secured financing sufficient for payment of the Minimum Improvements as required by Section 8.1(a) of the Original Agreement; and

WHEREAS, in anticipation of the Secondary Developer’s securing financing sufficient for payment of the Minimum Improvements, the City has obtained construction cost bids for the Public Improvements; and
WHEREAS, any further delay in acceptance of a construction bid by the City and execution of a construction contract for the Public Improvements will likely result in significantly increased construction costs for the Public Improvements; and 

WHEREAS, in an effort to avoid unnecessary increased construction costs, the City agrees to enter into a construction contract for the Public Improvements without regard to the timing provisions set forth in Sections 4.6(d) or 4.7(a) of the Original Agreement or whether the Secondary Developer has first secured the financing required by Section 8.1(a) of the Original Agreement in exchange for the Secondary Developer’s: (i) promise to diligently seek to obtain evidence of commitments for financing, as provided in Section 8.1(a) of the Original Agreement to enable Commencement of Construction of the Minimum Improvements to occur on or before September 30, 2015, (ii) promise to repay the City for any amounts that the City is obligated to pay under a construction contract that the City expects to enter into for the Public Improvements and damages that the City suffers pursuant to such contract in the event the City does not complete the work contemplated in the original bid for the Public Improvements as a result of the Secondary Developer’s failure to secure financing sufficient to pay the Minimum Improvements and proceed with the construction of the Minimum Improvements on or before September 30, 2015 (the “Secondary Developer’s Repayment Obligation”); and (iii) promise to secure the Secondary Developer’s Repayment Obligation by agreeing that the amount of the Secondary Developer’s Repayment Obligation will be deducted from the Lennar Purchase Price to be returned to the Secondary Developer upon reversion of the Development Property to the Authority pursuant to Section 10.4 of the Original Agreement; and  

WHEREAS, in consideration of the amendment of the timing provisions in Sections 4.6(d) and 4.7(a) of the Original Agreement, and to furnish the Authority and the City with surety for the satisfaction the Secondary Developer’s obligations under the Original Agreement with respect to securing financing sufficient for payment of construction of the Minimum Improvements, the Secondary Developer promises to pay the Secondary Developer’s Repayment Obligation, as provided in Section 3 of this First Amendment; and 
WHEREAS, pursuant to Section 11.9 of the Original Agreement, the Original Agreement may be amended by written agreement approved by the City, the Authority, the Master Developer, and the Secondary Developer; and
NOW, THEREFORE, in consideration of the premises and the mutual obligations of the parties hereto, each of them does hereby covenant and agree with the other as follows:

Section 1.
Definitions.  Capitalized terms not defined herein shall have the meanings ascribed to them in the Original Agreement.
Section 2.
Amendments to Certain Timing Provisions in the Original Agreement.  
(a) Section 4.6(d) of the Original Agreement is hereby modified and replaced in its entirety with the following:

(d)
Notwithstanding the foregoing, the Authority will not issue the TIF Bonds and the City will not enter into a construction contract for the Public Improvements unless the following conditions have been met:
(i)
the Secondary Developer has submitted and the City and the Authority having approved evidence of financing for the Minimum Improvements as required under Section 8.1 hereof;

(ii)
the Loan Closing has occurred;

(iii)
the Secondary Developer has caused to be executed and delivered to the Authority the Completion Guaranty, the AHAP and a master disbursing agreement between the Authority, the Secondary Developer, and the Lender; 

(iv)
the Secondary Developer has submitted to the City and the Authority an executed construction contract for the Minimum Improvements;

(v)
the Secondary Developer has provided evidence that Commencement of Construction will occur on or before September 30, 2015; 

(vi)
there are no uncured Event of Default by Secondary Developer under this Agreement; and

(vii)
if required as described in Section 4.10(d), there has been delivered to the Authority of a revised Exhibit B to the Recapture Agreement mutually agreeable to the Secondary Developer and the Authority.
(b) The following clause (e) is hereby added to Section 4.6 of the Original Agreement: 

(e)
Notwithstanding the foregoing, the City will not enter into a construction contract for the Public Improvements unless there are no uncured Events of Default by the Secondary Developer under this Agreement.  To the extent the City enters into a construction contract for the Public Improvements before the Secondary Developer submits evidence of one or more commitments for financing for the Minimum Improvements, as required under Section 8.1 hereof, the Secondary Developer shall diligently seek to obtain such evidence of financing to enable Commencement of Construction of the Minimum Improvements to occur on or before September 30, 2015.  
(c) Section 4.7(a) of the Original Agreement is hereby modified and replaced in its entirety with the following: 
(a)
The City will construct the Public Improvements simultaneously with the construction by and the Secondary Developer of will construct the Minimum Improvements.  The City and Secondary Developer will coordinate the timing of the construction of the Minimum Improvements and the Public Improvements.  The Public Improvements are expected to cost no more than $1,775,000.  The City will pay up to $1,775,000 of the costs of the Public Improvements with moneys available to the City for such costs.  The City will reimburse itself for the costs of the Public Improvements it pays with the proceeds of the Special Assessment Bonds issued by the City after the Public Improvements have been completed.  The Special Assessment Bonds will be secured and are expected to be paid from (i) up to $875,000 in Special Assessments levied against the Lennar Property; (ii) if the Public Improvements cost more than $1,275,000 (with $875,000 of the costs assessed against the Lennar Property and $400,000 of the costs paid with the grant described below), up to $500,000 in Special Assessments levied against the Master Developer Assessment Property; and (iii) the full faith and credit of the City.  The City expects to enter into a construction contract for the Public Improvements on or about June 1, 2015.  The City, the Master Developer, and the Secondary Developer will enter into an amendment to the Petition and Waiver Agreement to reflect the maximum amount of assessments to be paid by the Master Developer and the Secondary Developer, subject to the foregoing limits.  The City, working in cooperation with the Secondary Developer has obtained a transit-oriented development grant from the County in the amount of $400,000 to fund the remaining costs of the Public Improvements

Section 3.
Secondary Developer’s Obligation to Reimburse City for Public Improvements.  
(a) If the City has proceeded to construct the Public Improvements and Commencement of Construction of the Minimum Improvements has not occurred on or before September 30, 2015 or the Secondary Developer has notified the Authority or the City that it is unable to obtain financing and will not proceed to construct the Minimum Improvements, the City shall immediately notify the general contractor constructing the Public Improvements.  The City will work with the general contractor for the Public Improvements to stop the construction of the Public Improvements in a reasonable manner that is safe to the public and provides a logical completion of the infrastructure that has been installed.  The Parties acknowledge and understand that if the City terminates the construction contract for the Public Improvements, the City shall be required to pay the costs of the Public Improvements completed and damages that may result from terminating the construction contract.  If the City terminates the construction contract pursuant to this Section, the Secondary Developer shall repay the City for the costs of the Public Improvements completed and all related damages due and owing to the general contractor (the Secondary Developer’s Repayment Obligation); provided the liability of the Secondary Developer for such payment obligation and all other costs, expenses, damages and liabilities of the City related to the construction of the Public Improvements, whether known or unknown, shall not exceed $1,123,000.  
(b) In order to secure its obligation under Section 3(a) above, the Secondary Developer hereby covenants and agrees that the Authority may reduce the amount of Lennar Property Purchase Price in the amount of the Secondary Developer’s Repayment Obligation to be returned to the Secondary Developer upon reversion of the Development Property to the Authority pursuant to Section 10.4 of the Original Agreement following the occurrence of any of the events described in Section 3(c) of this First Amendment.

(c) Upon abandonment of construction of the Public Improvements because Commencement of Construction of the Minimum Improvements has not occurred on or before September 30, 2015 or the Secondary Developer has notified the Authority or the City that it is unable to obtain financing and will not proceed to construct the Minimum Improvements, the City shall be entitled to reimbursement from the Secondary Developer for the Secondary Developer’s Repayment Obligation, which includes the following: 

(i) Any claims of contractors, suppliers, or design professionals pursuant to any construction contract or other agreements that the City enters into with respect to the Public Improvements; 
(ii) All attorneys’ fees incurred by the Authority or the City in conjunction with either the settlement or litigation and satisfaction of the above-described claim; and
(iii) Any damages proximately caused by the termination of the construction contract for the Public Improvements. 
The City’s estimates of the Secondary Developer’s Repayment Obligation are set forth in Exhibit A.  The Parties understand that the costs delineated in Exhibit A are estimates and the actual Secondary Developer Repayment Obligation may be higher or lower, but the obligations and liability of the Secondary Developer shall not exceed $1,123,000.

(d) The Parties agree that the Secondary Developer shall have no obligation to reimburse the City for any costs of constructing the Public Improvements which exceed $1,123,000.  The Parties further understand that Sections 2 and 3 hereof relate only to the Secondary Developer’s Repayment Obligation related to construction of the Public Improvements and any limitation of the liability and obligations of the Secondary Developer provided herein relate only to Secondary Developer’s Repayment Obligation related to the construction of the Public Improvements.
Section 4.
All other provisions of the Original Agreement shall remain in effect as originally executed.
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IN WITNESS WHEREOF, the City, the Authority, the Master Developer, and the Secondary Developer have caused this First Amendment to Secondary Development Agreement to be duly executed in their respective name and behalf, all as of the date and year first written above.

CITY OF BLOOMINGTON, MINNESOTA

By 


      Gene Winstead

      Its  Mayor
By 


     James D. Verbrugge
     Its  City Manager
STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of May, 2015, by Gene Winstead, the Mayor of the City of Bloomington, Minnesota, on behalf of the City.  
Notary Public

STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of May, 2015, by James D. Verbrugge, the City Manager of the City of Bloomington, Minnesota, on behalf of the City.  

Notary Public

Reviewed and approved by the City Attorney.

Sandra Johnson

City Attorney

Execution page of the Authority to the First Amendment to Secondary Development Agreement, dated as of the date and year first written above.

PORT AUTHORITY OF THE CITY OF BLOOMINGTON
By 


      Robert Erickson

      Its  President
By 


      Schane Rudlang

      Its  Administrator
STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of May, 2015, by Robert Erickson, the President of the Port Authority of the City of Bloomington, on behalf of the Authority.  

Notary Public

STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of May, 2015, by Schane Rudlang, the Administrator of the Port Authority of the City of Bloomington, on behalf of the Authority.  

Notary Public

Reviewed and approved by Port General Counsel.

Julie Eddington

Port General Counsel
Execution page of the Master Developer to the First Amendment to Secondary Development Agreement, dated as of the date and year first written above.

BLOOMINGTON CENTRAL STATION, LLC

By 


Its  


STATE OF MINNESOTA
)





)  SS.

COUNTY OF __________
)


The foregoing instrument was acknowledged before me this ____ day of May, 2015, by _____________________, the _________________ of Bloomington Central Station, LLC, a Delaware limited liability company, on behalf of the Master Developer.  

Notary Public

Execution page of the Secondary Developer to the First Amendment to Secondary Development Agreement, dated as of the date and year first written above.

LMC BLOOMINGTON HOLDINGS, LLC
By 


Its  

STATE OF MINNESOTA
)





)  SS.

COUNTY OF __________
)


The foregoing instrument was acknowledged before me this ____ day of May, 2015, by _____________________, the _________________ of LMC Bloomington Holdings, LLC, a Delaware limited liability company, on behalf of the Secondary Developer.  

Notary Public

EXHIBIT A
ESTIMATES OF REPAYMENT OBLIGATIONS

	A)  DESIGN COSTS
	
	
	

	
	
	Design Services (Kimley Horn)
	 
	 $          183,145.00 

	
	
	Subtotal:
	
	
	 $          183,145.00 

	
	
	
	
	
	

	
	
	
	
	
	

	B)  CONSTRUCTION COSTS
	
	
	

	
	
	Construction Contract (utility and restoration work)
	 $          451,000.00 

	
	
	Estimated damages (10%)
	 
	 $            45,100.00 

	
	
	Subtotal:
	
	
	 $          496,100.00 

	
	
	
	
	
	

	
	
	
	
	
	

	C)  ASSOCIATED PROJECT COSTS
	
	

	
	
	Advertising, Permits, Testing, Equipment (1%)
	
	 $              4,961.00 

	
	
	Engineering Labor (12%)
	
	
	 $            59,532.00 

	
	
	Construction Services (Kimley Horn)
	
	 $              8,000.00 

	
	
	Legal, Finance (2% Construction Contract)
	 
	 $              9,922.00 

	
	
	Subtotal:
	
	
	 $            82,415.00 

	
	
	
	
	
	

	
	
	
	
	
	

	D)  TOTAL PROJECT COSTS
	
	
	

	
	
	Design Costs
	
	
	 $          183,145.00 

	
	
	Construction Costs
	
	
	 $          496,100.00 

	
	
	Associated Project Costs
	 
	 
	 $            82,415.00 

	
	
	Total:
	
	
	 $          761,660.00 

	
	
	
	
	
	


� Strikethrough denotes text that is deleted, and underline denotes text that is added.
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