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GENERAL INFORMATION

[bookmark: Applicant_Name]Applicant:	Keith Freemark (owner)

Location:	10801 Xerxes Avenue South

Requests:	Variances to:
	1)	Increase fence height from four feet to six feet; and
	2)	Increase fence opacity from 50 percent to 100 percent.

Existing Land Use and Zoning:	Single-Family Residential; zoned R-1
	
Surrounding Land Use and Zoning:	Single-Family Residential; zoned R-1

Comprehensive Plan Designation:	Low Density Residential 


CHRONOLOGY

Planning Commission Action:	10/08/15 – Recommended denial of the variances for fence height and opacity.

City Council Agenda:	10/19/15 – Development Business Item


PROPOSAL

The applicant is seeking an “after-the-fact” variance for a six-foot privacy fence constructed in the side and rear yard abutting a street, along the northern parcel boundary located at 10801 Xerxes Avenue South. The property is located at the southeast corner of Xerxes Avenue and West 108th Street. A survey provided by the applicant depicts the fence encroaching into the W 108th Street public right-of-way by approximately one foot along the northern boundary of the property. 


ANALYSIS

[bookmark: _GoBack]The City Code (Section 21.308.08) limits fences in side and rear yards abutting a street to four feet in height and 50 percent opacity unless the fence is “no closer to a street than an existing principal structure or garage.” According to the survey provided, the fence is approximately 36 feet closer to the street than the house, which is set back approximately 34 feet from the 108th Street right-of-way. In addition, the fence encroaches into the right-of-way by approximately one foot. Figure 1 includes images that document the existing condition at 10801 Xerxes Avenue South.


Figure 1 – Existing Fence at 10801 Xerxes Avenue South
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	Facing West
	Facing East Along W 108th St.




The City Code includes an exception to both the height and opacity requirements for fences along arterial streets. The purpose of this exception is to allow for privacy fences along heavily-travelled or congested corridors.  In these cases, privacy fences can be an effective tool to mitigate the visual impacts and traffic noise along busy arterial corridors. As neither Xerxes Ave. nor W 108th St. is an arterial roadway, this exception would not apply to the subject property. Nevertheless, the property owner has noted in the submitted narrative that Xerxes Avenue South is a heavily used corridor that presents safety concerns for his family. 

In analyzing the specific details of the subject property, there are a number of factors to consider in evaluating the merits of a variance in this case:  
 
· The lot is 10,635 square feet in size.  The minimum corner lot size in the R-1 zoning district is 15,000 square feet.  While the subject property is below the minimum area requirement for the R-1 district, the subject property is not significantly smaller than several of the surrounding residential corner parcels.  Based on the surrounding parcels and average Bloomington residential lots, the size of the subject property is not a circumstance requiring special consideration with regards to fencing. 
· It should be noted the house is set back approximately 23 feet from the rear yard. If the applicant were to install a Code-complying 6-foot fence from the northeast corner of the house east to the rear lot line, there would be an area approximately 800 square feet in size for enclosed play or recreation. This situation may present a challenge or difficulty to some property owners, but it does not represent a circumstance unique to the subject property. There are many residential properties, especially corner lots, in a similar situation with limited rear yards to fully enclose. Alternatively, the applicant could install a 4-foot, 50% open fence in the yard along the street. 
· The present location of the 6-foot fence blocks views and reduces the open feeling for the neighboring property owner’s front yard.  The property to the east of the subject property, 3009 W 108th Street, faces north and fronts on West 108th Street.  With the 6-foot fence installed along the entirety of the rear yard of the subject property, the front yard on the abutting property is closed off along its west lot line.   
· Finally, it must be reiterated the fence currently encroaches into the public right-of-way. The Public Works Department recommends the fence be moved outside of the right-of-way, regardless of the result of the variance application. Should the variance be approved by the City and the fence be allowed to remain in place, an encroachment agreement would be required as a condition of approval.  The applicant has stated he would be open to moving the fence out of the right-of-way. 

The applicant has submitted a letter to the City to make a positive case for the variance application.  Within the letter, Mr. Freemark notes he purchased the property in 2014. He describes that the fence was intended to provide a secure area for his young child and dog. According to the letter, the need for greater security and safety is required by traffic on Xerxes Avenue.  In addition to referencing high traffic volumes on the street, the applicant also notes Xerxes Avenue has semi-trailer and fire truck traffic, increasing the safety concerns of the applicant. It should be noted that Xerxes Avenue S. in this area is classified as a major collector street, while W 108th Street is classified as a local road. The applicant is correct that there is a fire station (Fire Station # 2 – 10601 Xerxes Avenue S.) approximately 1,130 feet north of the subject property.

Engineering staff note that the fence is outside of the sight area triangle for the adjacent intersections, and in-and-of-itself would not contribute to any safety or sight distance issues for street traffic.   

The following table summarizes traffic levels on both Xerxes Avenue and W 108th Street.

Table 1 – Traffic Volumes in Proximity to 10801 Xerxes Ave. S.

	Location
	Daily Trips (Year)

	Xerxes Ave. south of 106th St.
	3,200 (2015)

	Xerxes Ave. north of 110th St.
	1,500 (2009)
2,200 (2007)
3,100 (2005)

	108th St. east of Xerxes Ave.
	500 (2015)

	108th St. west of Xerxes Ave.
	800 (2015)



Based on the existing traffic volume data available in this area, the traffic volumes on this segment of Xerxes Avenue are likely between 1,500 and 3,200. The applicant has noted concern over traffic volume and type on Xerxes Avenue in front of his home as the primary safety concern.  

The Comprehensive Plan lists the typical range for vehicles carried on collector roads in the City as 1,000-15,000 vehicles per day.  Xerxes Avenue south of 108th Street would therefore be on the low end of the range for collector roads in the city.  The Comprehensive Plan also lists typical local street volumes in the City as less than 1,000 cars per day; and staff does note that calls for traffic calming solutions do generally occur with road volumes above 1,000 cars per day on local streets.  So while volumes along 108th Street and Xerxes are typical based on their formal classifications, the higher volume of traffic on Xerxes is in the range that could be causing concern for the resident.  However, in the judgment of staff, the reported level of traffic on Xerxes Avenue and the surrounding land uses would not represent a unique circumstance compared to other residential lots along collector streets in Bloomington.  

In observing the area surrounding the subject property, staff did observe a small number of privacy fences that are 6 feet in height and encroach on the required setback.  It is likely that these fences were constructed prior to the City Code amendment to the fencing provisions in 2009 that restricted fence height and opacity in yards abutting streets. Fences that were constructed prior to the ordinance amendment are legally non-conforming.  The applicant does reference a privacy fence that was constructed in his neighborhood within a setback next to a public street through a variance process:

· 10532 Xerxes Avenue S. (Case 10931AB-14): Homeowner requested variances for fence height and opacity to provide safety for two autistic children who resided at the home. Letters from both the health practitioner and doctor treating the children submitted letters of support for the variance request to allow the security fence. Autism is classified as a disability under the Federal Fair Housing Act (FHAA). In addition, the applicant’s property was located just south of West Old Shakopee Road, a heavily travelled arterial road, and north of 106th St., which is a much busier stretch of Xerxes Ave. It should be noted that a condition of the variance was that portions of the fence that do not meet Code were to be removed upon the sale of the property to another party.
In the other case on Xerxes Ave., the presence of children who had been diagnosed autistic represented a legal disability according to FHAA, as well as a unique circumstance.  Unique circumstances not created by the landowner are a necessary finding for the granting of a variance under State Statute.  

The applicant has commented that the existence of a number of nonconforming fences in the yard area along a street throughout the City would give no indication that such a practice was prohibited.  The City Code was amended after a significant amount of consideration as it restricted the allowances for fences for the first time.  In this case, staff does not find any practical difficulty or uniqueness for the property to support the variance.  Should the City Council find the fence is appropriate, staff recommends the Council consider a City Code revision as opposed to the granting the variance.  A Code amendment would potentially allow property owners with corner lots to erect six foot privacy fences in side and rear yards abutting streets.  Unfortunately, as is the case with this property, what is a side or rear yard for one property is often a front yard for the adjacent property.  Such a Code amendment would have the effect of reducing the general open design of yards along streets, which is one of the stated intents of the fence standards.

During the public hearing at Planning Commission, one neighboring property owner spoke in favor of the variance application.  The applicant also submitted 4 affidavits of consent from adjacent property owners related to the fence variance request.  The affidavits of consent are attached for consideration.  


FINDINGS

Variance Findings – Section 2.98.01 (b)(2)(A-C)

A) That the variance is in harmony with the general purposes and intent of the ordinance;

· The City Code acknowledges the health, safety, aesthetic, and economic value of fences. However, the requested variance closes off the front yard of the neighboring property.  The variance impacts the open design along streets, a stated intent of the ordinance, and is therefore not in harmony with the general purposes and intent of the ordinance.

B) That the variance is consistent with the comprehensive plan;

· The Comprehensive Plan does not specifically discuss fences nor include goals or strategies that specifically relate to the request. The request is not inconsistent with the Comprehensive Plan.  

C) When the applicant for the variance establishes that there are practical difficulties in complying with the zoning ordinance.

· The applicant maintains that the inability to erect a 6-foot privacy fence within the side and rear yard abutting the street represents a practical difficulty. While staff is sensitive to the desire to provide an enclosed recreation area for a child or pet, it must be recognized that there would be still be adequate recreation space in the rear yard with a Code-complying 6-foot fence. Alternatively, the applicant could install a 4-foot, 50% open fence in nearly the same location as the existing fence, which should contain most small children and dogs. In the judgment of staff, the applicant has not established a practical difficulty. 

Practical difficulties as used in connection with the granting of the variance, means that:

(i) The property owner proposes to use the property in a reasonable manner not permitted by the zoning ordinance;

· While a 6-foot, fully opaque fence around a portion of a side yard when adjacent to a public street is a reasonable request to the applicant, staff finds that a secure rear yard could still be accommodated with Code complying a 4-foot, 50% open fence in the portion of the yard in the setback area, or a Code-complying 6-foot fence in the area allowed by City Code. In the judgment of staff, the required finding is not met. 

(ii)	The plight of the landowner is due to circumstances unique to the property not created by the landowner; and

· The size of the subject property is not uncommon or unique in terms of size or shape.  In addition, the amount and type of traffic generated on Xerxes Avenue and W 108th Street in this area is not irregular or unique from that of other residential areas in Bloomington.  Staff finds that the plight of the landowner is not due to circumstances unique to the property.

(iii)	The variance if granted will not alter the essential character of the locality.

· The granting of the individual variance will negatively impact the open character of and visibility from the neighbor’s front yard.  Staff also has concerns that the requested variance will set a precedent for future requests due to the lack of unique circumstances. The City’s fencing provisions have considerations that relate to neighborhood character in the form of allowing open fences within setback areas. Should more privacy fences be erected in yards abutting streets, corridors within residential neighborhoods will be more closed off. One of the intents of the City’s fencing provisions is to maintain an open design along streets. This is a purpose that very much relates to neighborhood character. As such, staff finds that the requested variance would alter the essential character of the locality.


RECOMMENDATION

The Planning Commission and staff recommend denial of the variance application. Should the City Council support this recommendation, staff recommends the following motion:

In Case 06410AB-15, I move to continue the item to the November 2, 2015 City Council meeting and to direct staff to prepare a resolution of denial.




Report to the City Council	October 19, 2015 
Planning Division/Engineering Division	
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