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RESOLUTION NO. 2015-_____

A RESOLUTION APPROVING VARIANCES TO INCREASE THE MAXIMUM FENCE HEIGHT FROM FOUR TO SIX FEET AND MAXIMUM FENCE OPACITY FROM 50 TO 100 PERCENT FOR A FENCE IN A YARD ABUTTING A STREET AT 10801 XERXES AVENUE SOUTH BLOOMINGTON, MINNESOTA.


WHEREAS, the City Council of the City of Bloomington is the official governing body of the City of Bloomington; and

WHEREAS, an application has been filed on behalf of Keith Freemark, owner of the premises located at 10801 Xerxes Avenue South and legally described as follows:

LOT 3, BLOCK 1, STREITZ 1ST ADITION

For variances to increase the maximum fence height from four feet to six feet and opacity from 50 percent to 100 percent. 

WHEREAS, the City Council is empowered to approve variances to provisions of the City Zoning Ordinance when such variances are in harmony with the general purpose and intent of the Zoning Ordinance, are consistent with the Comprehensive Plan, and when the applicant has established that there are practical difficulties in complying with the Zoning Ordinance.

WHEREAS, the City Council has considered the report of the City staff, the findings and recommendation of the Planning Commission, the comments of persons speaking regarding the proposed variances and the factors in Bloomington City Code Section 2.98.01(b) (2) (A-C) and has found as follows:	

Variances  - Section 2.98.01(b)(2)(A),(B) and (C) 

(2)	… Variances may only be permitted:

(A)	When the variance is in harmony with the general purposes and intent of the ordinance;

· The City Code acknowledges the health, safety, aesthetic, and economic value of fences. The requested variance is not anticipated to detrimentally impact abutting properties given that affidavits of consent have been submitted by adjacent property owners and that sufficient clear view triangles are preserved for intersections and along driveways.

(B)	When the variance is consistent with the comprehensive plan;

· The Comprehensive Plan does not specifically discuss fences nor include goals or strategies that specifically relate to the request. The request is not inconsistent with the Comprehensive Plan. 
 
(C)	When the applicant for the variance establishes that there are practical difficulties in complying with the zoning ordinance.  Economic considerations alone do not constitute practical difficulties.  

· The applicant has multiple practical difficulties in complying with the zoning ordinance. Properties located along arterial streets are permitted to construct six-foot privacy fences along property lines. Xerxes Avenue South is a major collector street.  While not an arterial street, Xerxes Avenue does have increased traffic volumes and truck traffic when compared to local streets. Fences can help  to mitigate those impacts.  At 10,635 sq. ft., the lot size is well below the City Code required minimum lot size of 15,000 sq. ft. for corner lots.  At 87.45 feet in width along 108th St., the lot has much less width than the City Code required 120 feet in width for corner lots.  The relatively small lot size and width limits the yard area available to enclose with a six-foot privacy fence.  Young children also reside at the residence.

Practical difficulties as used in connection with the granting of the variance, means that:

(i) The property owner proposes to use the property in a reasonable manner not permitted by the zoning ordinance;

· A six foot, fully opaque fence around a portion of the corner side and rear yard to increase privacy for a parcel abutting a major collector street is a reasonable request and would not be permitted without the granting of the variances. 

(ii)	The plight of the landowner is due to circumstances unique to the property not created by the landowner; and

· The size and width of the lot as well as the traffic levels on the abutting Xerxes Avenue are circumstances that are not present on many Bloomington lots and that were not created by the landowner.  

(iii)	The variance if granted will not alter the essential character of the locality.

· While six-foot tall opaque fences in yards abutting streets are prohibited by City Code due to their negative impacts on the character of the surrounding neighborhood, multiple six-foot legally non-conforming fences exist within yards abutting streets in the immediate vicinity of the subject property.  That fact, combined with the affidavits submitted by neighboring landowners suggests  the variances will not alter the essential character of the neighborhood.

NOW THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF BLOOMINGTON IN REGULAR MEETING ASSEMBLED: 

A.	That the affirmative findings for the requested Variances are adopted by the City Council; 
B.	That the variances shall expire if not used or applied in accordance with the provisions of City Code Section 19.23.01;
C.	That the requested variances are approved, subject to the following reasons:
1. The granting of the variances would not unduly interfere with the general intent and purpose of the Ordinance.
2. The granting of the variances would not adversely affect the health, safety and general welfare of the residents or the public.

And subject to the following conditions:

1. The fence must be located as shown on plans in Case File 06410AB-15.
2. The fence height and opacity variances are only applicable to encroachments along West 108th Street shown on plans in Case File 06410AB-15.
3. Prior to January 1, 2016, the applicant must execute an encroachment agreement for the portion of the fence that encroaches into the public right-of-way of W 108th Street.




Passed and adopted this ____ day of ______________, 2015.


	________________________________
	Mayor

	ATTEST:

	_______________________________
	Secretary to the Council
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