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	CONSTRUCTION COOPERATIVE AGREEMENT



	THIS AGREEMENT, made and entered into this ______________________ day of  _____________________, 2016 by and between the County of Hennepin, a body politic and corporate under the laws of the State of Minnesota, hereinafter referred to as the "County", and the City of Bloomington, a body politic and corporate under the laws of the State of Minnesota, hereinafter referred to as the “City”.


	WITNESSETH: 
	

		WHEREAS, the County and the City have been negotiating to bring about the complete reconstruction of County State Aid Highway No. (CSAH) 53 (66th Street) from Xerxes Avenue South in the City of Edina to 16th Avenue South in the City of Richfield; and

	WHEREAS, the afore described roadway improvements are to be accomplished under County Project 1011 (State Project Number 027-653-021), and hereinafter referred to as the “Project”; and

	WHEREAS, the City owns and operates a forty two inch water transmission line located within the Project’s construction limits where it crosses CSAH 53 at Logan Avenue in the City of Richfield; and

	WHEREAS, the City has requested that the County include in plans for the Project the replacement of the above mentioned water transmission line; and

	WHEREAS, the County has expressed its willingness to include in the Project the replacement of the City’s water transmission line as provided for herein; and

	WHEREAS, the City and its consultant will provide the plans and specifications for the replacement water transmission line to be incorporated into the bidding documents for the Project; and

	WHEREAS, the City also owns and operates a thirty six inch water transmission line located within the Project’s construction limits where it crosses CSAH 53 at Oliver Avenue in the City of Richfield; and

	WHEREAS, there exists a prior agreement between the City and the City of Richfield dated July 11, 1960 permitting the existence of the City owned water transmission line within the public right of way Oliver Avenue within the corporate limits of the City of Richfield; and
	
	WHEREAS, it is contemplated that said work be carried out by the parties hereto under the provisions of Minnesota Statutes, Section 162.17, Subdivision 1 and Section 471.59. 


	NOW THEREFORE, IT IS HEREBY AGREED:


I

	The County will advertise for bids for the work and construction of the Project, receive and open bids pursuant to said advertisement and will enter into a contract with the successful bidder at the unit prices specified in the bid of such bidder, according to law.  The contract will include the plans and specifications prepared by the County and the City, which said plans and specifications are referenced and identified as State Project Number 027-653-021 and approved by the Minnesota Department of Transportation (MnDOT).

	All design work performed by the City or its agents that is to be incorporated into the bidding documents for the Project shall be prepared and certified by a Professional Engineer licensed in the State of Minnesota.  All designs shall conform to MnDOT Design Standards applicable to County State Aid Highways.  All plans and specifications shall be made available to the County in a timely manner for periodic review as requested by the County.  All plans and specifications must meet the approval of the County Engineer or a designated representative prior to being incorporated into the County's plans for the Project.

	The City shall deliver to the County all original, reproducible, certified final plan sheets and specifications to be incorporated into the County's bidding documents.  Reproducible final plan sheets shall be permanent drawings on reproducible 11 inch by 17 inch sheets.  The drafting on the plan sheets shall be of such size and quality as will permit the making of readable, first class prints including clear reproduction of grid lines, symbols and legends.  No adhesive backed material shall remain on any final plan sheet.  Bar scales shall be used throughout the plan as necessary.  It is understood and agreed that the City may deliver plans sheets in an electronic format acceptable to the County in lieu of the above stated reproducible final plan sheets.

	The City shall retain ownership of their respective original plans and specifications prepared by it or its agents.  Upon completion by the County of all reproductions deemed necessary for bidding and construction purposes said original plans and specifications shall be returned to the City respectively.

	II

	The County will administer the contract and inspect the construction of all the contract work contemplated herewith, including the referenced City owned water transmission line.  However, the City Engineer or designated representatives shall have the right, as the work progresses, to enter upon the job site to make any inspections deemed necessary and shall cooperate with the County Engineer and staff at their request to the extent necessary, but will have no responsibility for the supervision of the work.   

	The City agrees that the County may make changes in the plans or in the character of said contract construction which is reasonably necessary to cause said construction to be in all things performed and completed in a satisfactory manner.  It is further agreed by the City that the County may enter into any change orders or supplemental agreements with the County's contractor for the performance of any additional construction or construction occasioned by any necessary, advantageous or desirable changes in plans, within the original scope of the Project.  Said changes may result in an increase or decrease to the City’s costs participation estimated herein.

	The City shall have the right to review any proposed changes to the plans and specifications as they relate to the City’s water transmission line prior to the work being performed.  The City Engineer or designated representatives shall have the right to approve any change orders or supplemental agreements prepared by the County that affect the City’s share of the construction cost.  The City Engineer or designated representative shall have up to seven (7) working days to authorize the issuance of any negotiated change orders or supplemental agreements prepared by the County that affect the City's share of the construction cost.  If the City Engineer or designated representative fails to notify the County within the seven (7) working day period, the change orders or supplemental agreements shall be considered approved by the City.

	The City further agrees that it will participate in the settlement of any claims from the County's contractor that involve delays attributable to unreasonable delays in approval by the City for plan or specification changes deemed necessary by the County Engineer or staff.  The amount of City participation in any such claims shall be commensurate with the percentage of delay directly attributable to the City’s actions.

III

	As previously referenced the City shall provide the County with the plans and specifications for replacement of the City’s water transmission line to be incorporated into the bidding documents for the Project.  It is understood and agreed that the County shall reimburse the City for twenty five percent (25%) of the consultant design costs incurred the City.  For informational purposes only, the County’s estimated share of the consultant design costs for the City’s replacement water transmission line is estimated to be Twenty Thousand One Hundred Eight Dollars and No Cents ($20,108.00).

	After an award by the County to the successful bidder on the Project, the City shall invoice the County for one hundred percent (100%) of the County’s share in the consultant design costs incurred by the City for replacement of the City’s water transmission line.  Said invoice shall include copies of all paid invoices received by the City from its consultants for said work. 

	Payment shall be made to the City by the County for the full amount due stated on the invoice within forty five (45) days of the invoice date.	

IV

	The City shall reimburse the County for seventy five percent (75%) of the contracted construction costs to replace the City’s water transmission line, including proportionate shares of the pro-rata pay items.  It is understood that costs associated with roadway surfacing are not considered pro-rata pay items.  It is understood and agreed that the unit prices set forth in the contract with the successful bidder and the final quantities as measured by the County Engineer's designated representatives shall govern in computing the total final contract construction cost for apportioning the costs of the replacing the City’s water transmission line according to the provisions herein.  It is further understood and agreed that the final quantities as measured by the County Engineer's designated representatives for contract pay items in which the City is participating shall be subject to the review and approval by the City Engineer.  For informational purposes only, the City’s estimated share of construction costs for the Project is currently estimated to be Two Hundred Sixty Seven Thousand Dollars and No Cents ($267,000.00).

V
	
	In addition to the City’s proportionate shares of the contracted construction costs for the Project, the City agrees to pay to the County for its share of the construction engineering costs for the Project.  The City’s share of the construction engineering costs shall be equal to eight (8) percent of the total final amount of the City’s share of contract construction costs for the Project.  For informational purposes only, the City’s estimated share of the construction engineering costs for the Project is currently estimated to be Twenty One Thousand Three Hundred Sixty Dollars and No Cents ($21,360.00).  
	
VI

	After an award by the County to the successful bidder on the Project, the County shall invoice the City for ninety five (95) percent of the estimated City share in the contract construction costs and construction engineering costs for the Project.  Payments shall be made to the County, in the name of the Hennepin County Treasurer, by the City for the full amount due stated on the invoices within forty five (45) days of the invoice date.  Said estimated City shares shall be based on actual contract unit prices applied to the estimated quantities shown in the plans.  

	In the event the County Engineer or the County's staff determines the need to amend the construction contract with a supplemental agreement or change order which results in an increase in the contract amount for the Project, the City hereby agrees to remit within forty five (45) days of notification by the County of said change an amount equal to ninety five (95) percent of the estimated City shares as documented in the supplemental agreement or change order.  

	The remainder of the City’s respective shares in the engineering and contract construction costs of the Project, including additional costs resulting from supplemental agreements and change orders, will be due the County upon acceptance by the County’s construction engineer of all the construction work performed by the County’s construction contractor and submittal of the County Engineer's final estimate for the Project to the City. 

	Upon final payment to the Project contractor by the County, any amount remaining as a balance in the deposit account will be returned to the City, within 45 days, on a proportionate basis based on the City’s initial deposit amount and the City’s final proportionate share of the Project costs.  Likewise, any amount due the County from the City upon final payment by the County shall be paid by the City as its final payment for the construction and engineering costs of the Project within forty five (45) days of receipt of an invoice from the County.

VII
	
[bookmark: _DV_M60]		All payments to the County must be postmarked by the date due or a late penalty of one (1) percent per month, or fraction thereof, on the unpaid balance will be charged to the City.  The City shall pay the amount due as stated on the statement, notwithstanding any dispute of such amount.  Should a disputed amount be resolved in favor of the City, the County shall reimburse the disputed amount plus daily interest thereon calculated from the date such disputed amount was received by the County.  Daily interest shall be at the rate of one (1%) percent per month on the disputed amount.

	All payments to the City must be postmarked by the date due or a late penalty of one (1) percent per month, or fraction thereof, on the unpaid balance will be charged to the County.  The County shall pay the amount due as stated on the statement, notwithstanding any dispute of such amount.  Should a disputed amount be resolved in favor of the County, the City shall reimburse the disputed amount plus daily interest thereon calculated from the date such disputed amount was received by the City.  Daily interest shall be at the rate of one (1%) percent per month on the disputed amount.
	
VIII

		All records kept by the City and the County with respect to the Project shall be subject to examination by the representatives of each party hereto.

IX

	As previously referenced the City also owns and operates a thirty six inch water transmission line located within the Project’s construction limits where it crosses CSAH 53 at Oliver Avenue.  During the course and scope of the Project, it is understood by the parties that the County and its construction contractor for the Project will take prudent and reasonable precautions to protect and maintain the thirty six inch water transmission line during construction of the Project.  The County will include in the Project specifications requirements that its construction contractor protect and maintain both City owned water transmission lines affected by the Project.  However, it is understood and agreed by the City that any and all restoration, repair or replacement of the transmission lines required because of the County’s construction activities, but not due to Contractor’s failure to take prudent and reasonable precautions during construction activities, shall not be the responsibility of the County and shall be performed by the City at no expense to the County or its construction contractor.  Damage to the water transmission lines due solely to Contractor’s negligence shall be the responsibility of the County’s Contractor.

X

	It is understood and agreed that upon completion of the Project the replacement water transmission line, support structures and related components included in the Project shall remain the property of the City and all maintenance, restoration, repair, replacement or other work or services required thereafter shall be performed by the City at no expense to the County. 
	
	It is understood by the parties hereto that the term ‘upon completion of the Project’ as used in this agreement shall be defined as acceptance by the County’s construction engineer of the construction work performed by the County’s construction contractor that is to be maintained by the City as specified herein.   All questions of maintenance responsibilities that may arise shall be jointly resolved by the City Engineer and the County's Transportation Operations Department Director.

XI

	The City agrees to defend, indemnify and hold harmless the County, its officials, officers, agents, volunteers and employees, from any liabilities, claims, causes of action, judgments, damages, losses, costs or expenses, including, reasonable attorneys’ fees, resulting directly or indirectly from any act or omission of the City, its contractors, anyone directly or indirectly employed by them, and/or anyone for whose acts and/or omissions they may be liable related to the ownership, maintenance, existence, restoration, repair or replacement of the afore defined City owned improvements constructed as part of said Project.  The City liability shall be governed by the provisions of Minnesota Statutes, Chapter 466 or other applicable law.

	The County agrees to defend, indemnify, and hold harmless the City, its officials, officers, agents, volunteers, and employees from any liability, claims, causes of action, judgments, damages, losses, costs, or expenses, including reasonable attorneys’ fees, resulting directly or indirectly from any act or omission of the County, its contractors, anyone directly or indirectly employed by them, and/or anyone for whose acts and/or omissions they may be liable related to the construction of the Project, or related to the ownership, maintenance, existence, restoration, repair or replacement of County owned improvements constructed as part of said  Project.  The County’s liability shall be governed by the provisions of Minnesota Statutes, Chapter 466 or other applicable law.

XII

		Each party agrees that it will be responsible for its own acts and the results thereof, to the extent authorized by the law, and shall not be responsible for the acts of the other party and the results thereof.  The City's and the County’s’ liability is governed by the provisions of Minnesota Statutes, Chapter 466.

	The City and the County each warrant that they are able to comply with the aforementioned indemnity requirements through an insurance or self-insurance program. 


XIII

	It is agreed that any and all employees of the City and all other persons engaged by the City in the performance of any work or services required or provided for herein to be performed by the City shall not be considered employees of the County, and that any and all claims that may or might arise under the Minnesota Economic Security Law or the Workers' Compensation Act of the State of Minnesota on behalf of said employees while so engaged and any and all claims made by any third parties as a consequence of any act or omission on the part of said employees while so engaged on any of the work or services provided to be rendered herein shall in no way be the obligation or responsibility of the County.  

	Also, it is agreed that any and all employees of the County and all other persons engaged by the County in the performance of any work or services required or provided for herein to be performed by the County shall not be considered employees of  the City, and that any and all claims that may or might arise under the Minnesota Economic Security Law or the Workers' Compensation Act of the State of Minnesota on behalf of said employees while so engaged and any and all claims made by any third parties as a consequence of any act or omission on the part of said employees while so engaged on any of the work or services provided to be rendered herein shall in no way be the obligation or responsibility of the City.

XIV

	In order to coordinate the services of the County with the activities of the City so as to accomplish the purposes of this Agreement, the Hennepin County Engineer or designated representative shall manage this Agreement on behalf of the County and serve as liaison between the County and the City.

	In order to coordinate the services of the City with the activities of the County and the Commission so as to accomplish the purposes of this Agreement, the City Engineer or designated representative shall manage this Agreement on behalf of the City and serve as liaison between the City and the County.

XV

	The County Engineer or designated representative will prepare progress reports for the Project as provided in the specifications.  Copies of these reports will be furnished to the City upon request.

	The County Engineer or designated representative will submit to the City for review and approval all contractor submittals and shop drawings, all field testing, disinfection processes, and shutdown schedules related to the City’s water transmission lines included herein.  The City will receive advance notice prior to any construction activity that will impact City facilities.

	The County will provide the City detailed as-built plans of the City’s water transmission line where it crosses CSAH 53 at Logan Avenue and will endeavor to furnish them within 45 days of completion of construction activities impacting said City facility.

XVI

		It is understood and agreed that the entire Agreement between the parties is contained herein and that this Agreement supersedes all oral agreements and negotiations between the parties relating to the subject matter hereof.  All items referred to in this Agreement are incorporated or attached and are deemed to be part of this Agreement.

	Any alterations, variations, modifications, or waivers of provisions of this Agreement shall only be valid when they have been reduced to writing as an amendment to this Agreement signed by the parties hereto.

XVII

	The provisions of Minnesota Statutes 181.59 and of any applicable local ordinance relating to civil rights and discrimination and the Affirmative Action Policy statement of Hennepin County shall be considered a part of this Agreement as though fully set forth herein.


XVII

	The matters set forth in the "whereas" clauses at the beginning of this Agreement are incorporated into and made a part hereof by this reference.








(this space left intentionally blank)



	IN TESTIMONY WHEREOF, The parties hereto have caused this Agreement to be executed by their respective duly authorized officers as of the day and year first above written. 



CITY OF BLOOMINGTON


(Seal)		By:	
		   Mayor 

		Date:	

		And:	
		   Manager 

		Date:	




COUNTY OF HENNEPIN


ATTEST: 

By:		By:	 
   Deputy/Clerk of the County Board   		   Chair of its County Board 

Date:		Date:	 


APPROVED AS TO FORM:  		And:	  
		   County Administrator

By:		Date:	
   Assistant County Attorney           
	
		And:	
Date:	   	   Assistant County Administrator, Public Works

		Date:	


APPROVED AS TO EXECUTION: 		RECOMMENDED FOR APPROVAL


By:		By:	
   Assistant County Attorney		      County Highway Engineer

Date:		Date:	 


		RECOMMENDED FOR APPROVAL


		By:	
Department Director, Transportation       (Road & Bridges) - Operations

		Date:	
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