
PURCHASE AGREEMENT

THIS PURCHASE AGREEMENT (the “Agreement”) is made as of March ___, 2016 (the “Effective Date”), between MOUNT OLIVE HOTEL LIMITED PARTNERSHIP, a Minnesota limited partnership (the “Seller”), and the PORT AUTHORITY OF THE CITY OF BLOOMINGTON, a public body corporate and politic of the State of Minnesota (the “Buyer”).

RECITALS


WHEREAS, the Seller is the owner of the property located at 2115, 2201, and 2351 East 78th Street, Bloomington, Minnesota, which is legally described on the attached EXHIBIT A (the “Land”) and is approximately 11.66 acres; and


WHEREAS, subject to the contingencies hereinafter set forth, the Buyer intends to purchase the Land and the building and improvements constructed or located on the Land consisting of approximately 225,641 square feet of hotel and garage space (the “Building”), which the Seller currently operates as a hotel (the “Hotel”); and


WHEREAS, the Buyer will conduct and pay for the demolition of the Building and foundations and will remediate regulated substances within the Building and foundations; and


WHEREAS, subject to the conditions set forth herein, the Buyer will undertake and pay for (with Escrowed Funds, as described herein) removal of underground tanks and the remediation of soil contamination or any other environmental contaminates on or in the Land; and

NOW, THEREFORE, in consideration of this Agreement, the Seller and the Buyer agree as follows:

1. Sale of Property.  The Seller shall sell to the Buyer, and the Buyer agrees to buy from the Seller, the following property:

(a) (A)
Property.  The Land and the Building thereon (together, the “Property”).  

(b) (B)
Records.  The records of the Seller regarding the Property which are in the Seller’s possession or immediately available to the Seller consisting of the following (the “Records”):

(1)
Any existing environmental reports and soil reports; and
(2)
Existing title commitments, title policies and surveys.  
2. Purchase Price and Manner of Payment.  The total purchase price (“Purchase Price”) to be paid by the Buyer to the Seller for the Property shall be $18,500,000.00.  The Purchase Price shall be payable as follows:

(A)
$250,000 as earnest money (the “Earnest Money”) to be deposited into an escrow account with First American Title Insurance Company, Attn: Nicole Haapala (“Title”) and to be released to the Seller on the Closing Date (as defined herein).
(B)
$18,250,000 by wire transfer of U.S. federal funds (the “Closing Payment”) to be paid on the Closing Date (hereinafter defined), $17,750,000 of which, subject to adjustment as hereinafter provided, will be paid to the Seller on the Closing Date and $500,000.00 of which will be held in an escrow account with Title and disbursed by Title pursuant to Section 3 hereof.
3. Demolition of Building and Environmental Remediation.  The Buyer and the Seller agree to the following, which shall occur on or after the Closing Date:
(A)
The Buyer shall undertake and pay the costs of the demolition of the Building and the foundations and the remediation of any regulated substances within the Building and the foundations.
(B)
The Seller shall undertake and pay for the cost of the removal of all underground tanks present in and on the Property and the remediation of soil contamination or any other environmental contaminates on or in the Property on or prior to May 31, 2016.  If the tank removal and remediation of soil contamination or any other environmental contaminates on or in the Property occurs after the Closing Date, the Seller and the Buyer shall enter into a right of entry agreement before such work commences.
(C)
$500,000 of the Purchase Price (the “Escrowed Funds”) will be held in an escrow account with Title and disbursed by Title to the Buyer to reimburse it for the costs of any remediation activities described in Section 3(B) which the Buyer was required to perform after the Seller’s removal of the tanks and remediation activities described in Section 3(B) and for any soil remediation necessary after the demolition performed by the Buyer described in Section 3(A).  Title will disburse the Escrowed Funds after receipt of written evidence of the costs incurred by the Buyer, including invoices for such work.  The Buyer shall notify Title and the Seller in writing upon completion of the work related to the remediation activities described in Section 3(B).  
(D)
If the costs of the remediation activities described in Section 3(B) exceed the Escrowed Funds, the Seller is required to pay any additional costs incurred by the Buyer within fifteen (15) days after notice thereof from the Buyer to the Seller.  If the costs of the remediation activities described in Section 3(B) are less than $500,000, the balance of the Escrowed Funds will be returned to the Seller upon receipt of written notification from the Buyer that the work related to the remediation activities described in Section 3(B) are complete.  Notwithstanding the foregoing, the remaining Escrowed Funds shall be returned to the Seller no later than March 1, 2017.

This Section 3 survives the Closing Date and the passage of title.
4. Contingencies.  The Seller’s obligation to sell and the Buyer’s obligation to buy the Property are contingent upon the following (collectively, the “Contingencies”):
(A)
Inspection and Review.  The Buyer shall have caused the completion of and the updating, if necessary, of the Phase I and Limited Phase II environmental site assessments.  The costs of the completion and updating, if necessary, of the Phase I and Phase II environmental site assessments shall be paid by the Buyer.  Until the Closing Date, the Seller shall allow the Buyer, and the Buyer’s agents, access to the Property without charge and at all reasonable times for the purpose of the completion of such non-invasive studies and investigations.  The Buyer shall deliver to the Seller reasonable prior written notice of its planned entry onto the Property and the Buyer shall conduct its activities in a manner so as not to unreasonably disturb or interfere with the activities of the Seller or any occupant of the Property.  The Buyer shall pay all costs and expenses of such studies and investigations and shall indemnify and hold the Seller harmless from all costs and liabilities, including mechanics’ liens, relating to the Buyer’s activities and those of its agents on or about the Property.  The Buyer shall promptly deliver to the Seller true and correct copies of all studies and investigation reports procured by the Buyer upon receipt of same.  The Buyer’s obligations in this Section 4(A) are referred to herein as the “Buyer’s Due Diligence Obligations,” which shall specifically survive the termination or cancellation of this Agreement.  The cost of any further remediation shall be paid by the Seller in accordance with Section 3 hereof. The Buyer and the Seller have entered into a separate Right of Entry Agreement regarding the Buyer’s duties when entering the Property to perform its obligations under this Section 4(A).
(B)
Title.  Title shall have been found acceptable, or been made acceptable, in accordance with the requirements and terms of Section 8 below.

(C)
Document Review.  Within five (5) days after the Effective Date, the Seller shall have delivered or made available to the Buyer true and correct copies of the Records, except that the Seller makes no representations or warranties regarding the completeness or accuracy of any Records prepared by third parties.  The Buyer shall have determined that it is satisfied with its review and analysis of the Records.

(D)
Seller to Cease Operation of Hotel.  The Seller shall commence the cessation of the operation of the hotel located on the Property at least thirty (30) days prior to the Closing Date 

(E)
Seller May Remove Personal Property from Property.  The Seller shall remove, sell, auction or otherwise dispose of the personal property described in EXHIBIT C and located on the Property. 
The Buyer shall have until March 31, 2016 to remove or waive in writing the contingencies described in (A), (B), and (C) above, which contingencies shall be solely for the benefit of the Buyer and shall be deemed the Buyer’s Contingencies.  The Seller shall have until April 29, 2016 (the “Cessation Contingency Date”) to satisfy the contingencies described in (D) and (E) above, which contingencies shall be for the benefit of both the Seller and the Buyer and shall be deemed the Seller and the Buyer’s Contingencies and which the Seller shall undertake best efforts to satisfy.  
If any of the Contingencies listed in Section 4(A), (B) and (C) have not been satisfied in the Buyer’s sole and absolute discretion, or waived by the Buyer, on or before March 31, 2016, then this Agreement may be terminated, at the Buyer’s option, by written notice from the Buyer to the Seller at any time on or before the Closing Date.  Such notice of termination may be given at any time on or before March 31, 2016.  Upon such termination, the Earnest Money shall be immediately returned to the Buyer and upon such return neither party will have any further rights or obligations regarding this Agreement or the Property except as expressly provided in this Agreement.  Except with respect to the Seller Contingencies under Sections 4(D) and 4(E), the Contingencies are specifically stated and agreed to be for the sole and exclusive benefit of the Buyer, and the Buyer shall have the right to unilaterally waive Contingencies as provided above.  Notwithstanding any contrary provision contained herein, if the Buyer shall fail to terminate this Agreement by the Closing Date as herein provided, the Buyer shall be conclusively and irrevocably deemed to have waived all of the Contingencies.  
With respect to the Contingencies under Sections 4(D) and 4(E), if, despite the Seller’s best efforts, the Seller is unable to satisfy on or before the Cessation Contingency Date, the Buyer shall not have the right to terminate this Agreement but shall not be required to purchase the Property until such Contingency is satisfied. If such Contingency is not satisfied by June 30, 2016, and unless the Buyer, by written notice to the Seller in the Buyer’s sole and absolute discretion, elects to extend the Cessation Contingency Date for such period of time as the Buyer elects (in which event the Closing Date shall be extended accordingly), then this Agreement may be terminated, at the Buyer’s option, by written notice to the Seller, the Earnest Money shall be immediately returned to the Buyer and upon such return upon such return neither party will have any further rights or obligations regarding this Agreement or the Property except as expressly provided in this Agreement.  
5. Closing.  The closing of the purchase and sale of the Property contemplated by this Agreement (the “Closing”) shall occur within one (1) business day following the satisfaction by the Seller of the Contingencies in Sections 4(D) and 4(E) (the “Closing Date”), unless otherwise mutually agreed to in writing by the Seller and the Buyer.  The Closing shall take place at the offices of the Buyer.  The Seller shall deliver possession of the Property to the Buyer on the Closing Date, which shall be on or prior to May 2, 2016.  Prior to delivery of possession, the Buyer will have the opportunity to walk through the Property to ensure that none of the personal property listed on EXHIBIT C remains on the Property.
(A)
Seller Closing Documents.  On the Closing Date, the Seller shall execute and/or deliver to the Buyer the following (collectively, the “Seller Closing Documents”):

(1)
Limited Warranty Deed.  A Limited Warranty Deed subject to Permitted Encumbrances (as defined below) in a form acceptable to the Buyer and Title.

(2)
Seller’s Affidavit.  An Affidavit of Seller indicating that on the Closing Date there are no outstanding, unsatisfied judgments, tax liens or bankruptcies against or involving the Seller or the Property; that there has been no labor or material furnished to the Property at the Seller’s request for which payment has not been made or for which mechanics’ liens could be filed; and that there are no other unrecorded interests in the Property.

(3)
FIRPTA Affidavit.  A non-foreign affidavit, properly executed and in recordable form, containing such information as is required by Section 1445(b)(2) of the Internal Revenue Code of 1986, as amended, and the regulations promulgated thereunder.
(4)
Well Disclosure.  A well disclosure certification, if required, or, if there is no well on the Land, the Deed given pursuant to Section 5(A)(1) above must include the following statement: “Seller certifies that Seller does not know of any wells on the described Property.”
(5)
Bring Down Certificate.  A “bring-down” certificate, certifying that all of the warranties made by the Seller in this Agreement remain true as of the Closing Date.

(6)
Records.  Originals of the Records, to the extent they exist and are in the Seller’s possession or control.

(7)
Assignment of Warranties.  An assignment of warranties, if any, to the extent they are assignable.

(8)
UCC Search.  A UCC search evidencing no outstanding security interests in any personal property located in the Building or the Land.

(9)
Other Documents.  All other documents reasonably determined by Title to be necessary to transfer the fee interest in the Property to the Buyer in the manner specified herein.
(B)
Buyer Closing Documents.  On the Closing Date, the Buyer shall execute and/or deliver to the Seller the following (collectively, the “Buyer Closing Documents”):

(1)
Closing Payment.  The Closing Payment, by wire transfer of U.S. federal funds, to be received in Title’s trust account, for delivery to the Seller, on the Closing Date.

(2)
Title Documents.  Such Affidavits of Buyer, Certificates of Real Estate Value or other documents as may be reasonably required by Title in order to record the Seller Closing Documents.

6. Prorations.  The Seller and the Buyer agree to the following prorations and allocation of costs regarding this Agreement:

(a) (A)
Title and Closing Fees.  The Seller shall pay all costs of the Commitment (as defined below), the Survey (as defined below), and the applicable state deed tax.  The Buyer shall pay all premiums required for the issuance of any owner’s or lender’s policy issued pursuant to the Commitment.  The Seller and the Buyer shall share equally Title’s closing fee or charge and any escrow fees.

(b) (B)
Real Estate Taxes and Special Assessments.  General real estate taxes and installments of special assessments payable therewith (“Taxes”) due and payable in the year prior to the year in which the Closing Date occurs and all prior years shall be paid by the Seller.  Taxes due and payable in the year in which the Closing Date occurs shall be prorated between the Seller and the Buyer as of the Closing Date.  The Buyer shall pay Taxes due and payable in the year subsequent to the year in which the Closing Date occurs and thereafter.  At or before Closing, the Seller shall pay all outstanding and payable special assessments levied, pending or ordered against the Property as of the date of this Agreement, and the Buyer shall assume any special assessments thereafter.

(c) (C)
Recording Costs.  The Seller will pay the cost of recording all documents necessary to place record title in the condition warranted and represented by the Seller in this Agreement.  The Buyer will pay the cost of recording the Warranty Deed and all other documents.

(d) (D)
Other Costs.  All other income, rents, fees, costs, expenses, operating costs of the Property and any other income or expenses shall be prorated between the Seller and the Buyer as of the Closing Date.

(e) (E)
Attorneys’ Fees.  Each of the parties will pay its own attorneys’ fees, except that a party defaulting under this Agreement or any closing document will pay the reasonable attorneys’ fees and court costs incurred by the non-defaulting party to enforce its rights regarding such default.

7. Survey.  The Seller, at the Seller’s expense, within ten days of the Effective Date, shall cause to be made and delivered to the Buyer a current survey of the Property (the “Survey”).  The Survey shall be certified by a registered land surveyor to the Buyer, Title, and such other parties as the Buyer may designate showing property boundaries, easements of record and other easements known to the surveyor, all utility lines serving the Property, encroachments, access to and from the Property, and otherwise complying with the requirements set forth in “Minimum Standard Requirements for ATLA/ACSM Land Title Surveys” jointly established by ALTA and ACSM as revised in 2011, and including items 1,2,3,4,6,7,8,9,10, 11,13,14,15 and 16 of Table A thereof.
8. Title Examination.  Title Examination will be conducted as follows:

(A)
Title Insurance Commitment.  As soon as reasonably possible after the Effective Date, but in any event within ten days of the Effective Date, the Seller, at its expense, shall cause to be issued and delivered to the Buyer a commitment for a current form of ALTA owner’s title insurance policy (the “Commitment” and together with the Survey, the “Title Evidence”) issued by Title wherein Title agrees to issue to the Buyer upon the recording of the Warranty Deed and other conveyance documents referred to herein an owner’s title insurance policy in the full amount of the Purchase Price.  The Commitment will include UCC searches, and searches covering bankruptcies and state and federal judgments, liens, and levied and pending special assessments.  The Commitment will also include copies of all recorded documents affecting title to the Property and otherwise set forth on Schedule B to the Commitment.

(B)
Buyer’s Objections.  Within ten (10) business days after its receipt of the last of the Title Evidence, the Buyer shall make written objections (the “Objections”) to the form and/or contents of the Title Evidence.  The Buyer’s failure to make Objections within such time period will constitute waiver of Objections.  Any matter shown on the Title Evidence, and not objected to by the Buyer shall be a “Permitted Encumbrance.”  The Seller will have until the earlier of (i) March 31, 2016, or (ii) twenty (20) days after receipt of the Objections to cure the Objections.  The Seller shall use reasonable efforts to correct any Objections and shall at Closing satisfy any mortgage against the Property and pay any other exceptions to Title requiring the payment of liquidated amounts.  If the Objections are not cured within such twenty (20) day period, the Buyer will have the option to do either of the following by written notice to the Seller:

(1)
Terminate this Agreement, in which event the Earnest Money shall be refunded to the Buyer and neither party shall have any further obligations hereunder except the Buyer’s Due Diligence Obligations; or
(2)
Waive the Objections and proceed to close, in which event the Objections shall be deemed Permitted Encumbrances (subject to any written assurances of cure provided by the Seller to the Buyer in connection with any Objections).
Failure of the Buyer to elect alternative (1) within five (5) days of the end of such title cure period shall conclusively and irrevocably constitute the Buyer’s election to proceed under option (2).   
9. Operation Prior to Closing.  During the period from the Effective Date to the date the Seller satisfies the condition set forth in Sections 4(D) and 4(E) (the “Executory Period”), the Seller shall operate and maintain the Property in the ordinary course of business in accordance with prudent, reasonable business standards, including the maintenance of adequate liability insurance and insurance against loss by fire, windstorm and other hazards, casualties and contingencies, including vandalism and malicious mischief, all subject to the Seller’s covenant to undertake best efforts to close the Hotel.  However, the Seller shall execute no contracts, leases or other agreements regarding the Property during the Executory Period that are not terminable on or before the Closing Date, without the prior written consent of the Buyer.

10. Representations and Warranties by Seller.  The Seller represents and warrants to the Buyer that each of the following are true and correct as of the Effective Date and will be true and correct as of the Closing Date:  

(a) (A)
Authority.  The Seller is a Minnesota limited partnership; the Seller is duly qualified to transact business in the State of Minnesota; the Seller has the requisite power and authority to enter into and perform this Agreement and those Seller’s Closing Documents signed by it; such documents have been duly authorized by all necessary action on the part of the Seller and have been duly executed and delivered; such execution, delivery and performance by the Seller of such documents does not conflict with or result in a violation of the Seller’s organizational documents or any judgment, order, or decree of any court or arbiter to which the Seller is a party; and such documents are valid and binding obligations of the Seller and are enforceable in accordance with their terms.

(b) (B)
Rights of Others to Property.  The Seller has not entered into any other contracts for the sale of the Property, nor are there any effective rights of first refusal or options to purchase the Property or any other rights of others that might prevent the consummation of this Agreement.

(c) (C)
Condemnation.  No action in condemnation, eminent domain or public taking proceedings are now pending or, to the Seller’s knowledge, contemplated against the Property.

(d) (D)
Proceedings or Violations.  To the Seller’s knowledge there are no notices, orders, suits, judgments or other proceedings relating to fire, building, ordinance, zoning, air pollution, or health violations concerning the Property that have not been corrected.

(e) (E)
Litigation.  There is no action, litigation, investigation, condemnation or proceeding of any kind pending or, to the Seller’s knowledge, threatened against the Seller or the Property.

(f) (F)
Labor and Materials.  All labor and materials which have been furnished to the Property by or on behalf of the Seller have been fully paid for or will be fully paid for prior to Closing so that no lien for labor or materials rendered can be asserted against the Property as a result of such labor or materials.

(g) (G)
Contracts.  Other than contracts related to the operation of the hotel which will be terminated on or before Closing, there are no service contracts or maintenance contracts relating to the Property to which the Seller is a party except any contracts acknowledged by the Buyer, copies of which have been provided to the Buyer as a part of the Records.

(h) (H)
Possession.  On and after Closing, there will be no persons in possession of any portion of the Property.  There are no existing leases or other occupancy agreements in place affecting the Property.

(i) (I)
Seller Obligations.  To the Seller’s knowledge, the Seller is not in default in the performance of any of the Seller’s obligations under any easement agreement, declaration, covenant, condition, restriction or other instrument relating to the Property.

(j) (J)
Utilities.  To the Seller’s knowledge, all water, sewer, electric, natural gas, telephone, telecommunications, drainage facilities, and other utilities required for the current operation of the Property are installed to the Property and are connected with valid permits; and all utility lines servicing the Property are located within the boundaries of the Property, within lands dedicated to public use, or within recorded easements for such purpose.

(k) (K)
Wells.  The Seller is not aware of any wells on the Property.

(l) (L)
Septic System.  To the Seller’s knowledge, there are no existing or abandoned septic systems on the Property.

(m) (M)
Storage Tanks.  The Buyer is aware of three underground storage tanks within the meaning of Minnesota Statutes, Section 116.46, that are located on the Property.  The Buyer is also aware that a gas station was located on the Property prior to the Hotel being constructed on the Property.  Except for the foregoing, to the Seller’s knowledge, no above-ground storage tanks are located in or on the Property or have been located in or on the Property and have subsequently been removed or filled.

(n) (N)
Environmental Matters.  Except as disclosed in the Records, to the Seller’s knowledge the Property has been and is in compliance in all material respects with any and all federal, state, county, or local laws, ordinances, regulations, or requirements applicable to environmental matters (“Environmental Laws”).  Except as disclosed in the Records, to the Seller’s knowledge, and without any inquiry or investigation, the Property is free of contamination from:  (i) any hazardous waste, any hazardous substance and any oil or petroleum products or their by-products, as such terms are defined in any Environmental Law, as the same may be amended from time to time, and including any regulations promulgated thereunder; and (ii) any substance, the presence of which on the Property is regulated or prohibited by any law (collectively, “Hazardous Substances”).  Contamination, as used herein, means the uncontained presence of Hazardous Substances on the Property or arising from the Property that may require remediation or clean up under any applicable law.  The Seller has not used any Hazardous Substances on, from, or affecting the Property in any manner that violates any Environmental Law, and to the Seller’s knowledge, no prior owner or user of the Property has used such substances on, from, or affecting the Property, in any manner which violates any Environmental Law.  Except as disclosed in the Records, to the Seller’s knowledge, and without inquiry or investigation, there is not now, nor has there ever been on or in the Property, underground storage tanks or surface impoundments, asbestos-containing materials, or any material spills of polychlorinated biphenyls, including those used in hydraulic oils, electric transformers, or other equipment.  Copies of any environmental reports, assessments, or information that may have been delivered by the Seller to the Buyer are complete and accurate copies of the same.  The Seller has no other environmental reports, assessments, tests, or audits in its possession or under its control, and the Seller has no knowledge of any environmental reports, assessments, tests, or audits regarding any of portion of the Property existing elsewhere.

The Seller will indemnify the Buyer, its successors and assigns, against, and will hold the Buyer, its successors and assigns, harmless from, any expenses or damages including reasonable attorneys’ fees, that the Buyer incurs because of the breach of any of the above representations and warranties, whether such breach is discovered before or after Closing, notwithstanding any contrary provision contained in this Agreement.  Each of the representations and warranties herein shall survive the Closing for a period of one year.  The total amount payable by the Seller to the Buyer for indemnification purposes for the representations and warranties shall be limited to $499,999; provided, however, that no such limitation applies to Seller’s obligations under Section 3D hereof.  Consummation of this Agreement by the Buyer with actual knowledge of any breach of such representations and warranties by the Seller shall constitute a waiver or release by the Buyer of any claims due to such breach.
All representations and warranties made to Seller’s knowledge shall be deemed made to actual knowledge and without duty of inquiry or investigation.
The Buyer acknowledges for the Buyer, and its successors and assigns, that the Buyer has been and will be given a reasonable opportunity to inspect and investigate the Property, either independently or through agents of the Buyer’s choosing, and that in purchasing the Property, the Buyer is not relying upon any representations of the Seller except as expressly provided herein. To the maximum extent permitted by law, except as otherwise expressly provided herein, the sale of the Property provided for herein is made on a “as-is,” “where-is” condition and basis with all faults.

11. Representations and Warranties by the Buyer.  The Buyer represents and warrants to the Seller that the execution and performance by the Buyer of this Agreement does not violate or contravene any agreement or court order to which the Buyer is bound and that this Agreement and the Buyer’s Closing Documents when executed by the Buyer constitute the binding agreement and obligation of the Buyer, enforceable against the Buyer in accordance with their terms.

12. Damage.  If, prior to the date the Buyer must satisfy the Contingencies set forth in Section 4(A), (B), and (C), all or any part of the Property is substantially damaged by fire, casualty, the elements or any other cause, the Seller shall immediately give written notice to the Buyer of such fact and at the Buyer’s option (to be exercised on or before the date the Buyer must waive or satisfy the Contingencies set forth in Section4(A), (B), and (C), this Agreement shall terminate, in which event neither party will have any further obligations under this Agreement (except for the Buyer’s Due Diligence Obligations) and the Earnest Money shall be refunded to the Buyer.  If the Buyer fails to elect to terminate despite such damages, or if the Property is damaged, but not substantially, the Seller shall assign to the Buyer all right to receive the proceeds of all insurance related to such damage and the Purchase Price shall remain the same; provided, however, that the Seller shall be responsible for payment of any deductible under the Seller’s insurance.  For purposes of this Section 12, the words “substantially damaged” mean damage that would cost $150,000.00 or more to repair. 

13. Condemnation.  If, prior to the date the Buyer must satisfy the Contingencies set forth Section 4(A), (B), and (C), eminent domain proceedings are commenced against all or any part of the Property, the Seller shall immediately give notice to the Buyer of such fact and at the Buyer’s sole and absolute option (to be exercised on or before the date the Buyer must waive or satisfy the Contingencies set forth in Section 4(A), (B), and (C)), this Agreement shall terminate, in which event neither party will have further obligations under this Agreement and the Earnest Money shall be refunded to the Buyer.  If the Buyer shall fail to give such notice, there shall be no reduction in the Purchase Price, and the Seller shall assign to the Buyer at the Closing Date all of the Seller’s right, title and interest in and to any award made or to be made in the condemnation proceedings.  Prior to the Closing Date, the Seller shall not designate counsel, appear in, or otherwise act with respect to the condemnation proceedings without the Buyer’s prior written consent.

14. Broker.  The Buyer represents and warrants to the Seller that it has not retained any broker or real estate agent in connection with this transaction.  The Seller represents and warrants to the Buyer that it has not retained any broker or real estate agent in connection with this transaction.  Each party shall indemnify and defend the other party from any claims or causes of action from any broker or real estate agent claiming any fee or commission as a result of this transaction retained or hired by such party.  

15. Mutual Indemnification.  The Seller and the Buyer agree to indemnify each other against, and hold each other, harmless from, all liabilities (including reasonable attorneys’ fees in defending against claims) arising out of the ownership, operation or maintenance of the Property for their respective periods of ownership or arising out of a breach of any of the representations, warranties, covenants and agreements set forth herein.  The Seller agrees to indemnify and hold the Buyer from all liabilities (including reasonable attorneys’ fees in defending against claims) arising from any and all claims of third parties seeking to assert an interest in the Property or seeking to assert a contractual right to buy the Property from Seller.  Such rights of indemnification will not arise to the extent that: (i) the party seeking indemnification actually receives insurance proceeds or other cash payments directly attributable to the liability in question (net of the cost of collection, including reasonable attorneys’ fees); or (ii) the claim for indemnification arises out of the act or neglect of the party seeking indemnification.  If and to the extent that the indemnified party has insurance coverage, or the right to make claim against any third party for any amount to be indemnified against as set forth above, the indemnified party will, upon full performance by the indemnifying party of its indemnification obligations, assign such rights to the indemnifying party or, if such rights are not assignable, the indemnified  party will diligently pursue such rights by appropriate legal action or proceeding and assign the recovery and/or right of recovery to the indemnifying party to the extent of the indemnification payment made by such party.  The provisions of this Section 15 shall survive Closing and the passage of title.  
16. No Relocation Benefits; Indemnification.  The Seller acknowledges: (a) that the Seller is an owner-occupant of the Property; (b) that the Seller had listed the Property for sale prior to the Buyer indicating any intent to acquire the Property; and (c) that the Buyer has informed the Seller in writing that the Buyer will not acquire the Property if negotiations fail to result in an amicable agreement.  The Seller voluntarily waives any and all rights to relocation, moving, and reestablishment benefits, assistance and services for which the Seller may be eligible.  At Closing, the Seller agrees to execute an agreement related to relocation benefits in the form set forth in EXHIBIT B for all relocation benefits, assistance and services for which it might otherwise be eligible.  
The Seller and the Buyer agree that the obligations of this Section are material terms of this Agreement and that if any part of this Section is determined by a court of competent jurisdiction to be illegal or unenforceable, this Agreement shall be terminated and of no legal force or affect.  The Seller will, at the Buyer’s option, return the Purchase Price to the Buyer and the Buyer will return the Property to the Seller.  The Seller agrees to accept return of the Property in whatever condition it exists at the time it is returned, including but not limited to, a condition in which the structures and improvements on the Property have been demolished or partially demolished.
This Section 16 shall survive Closing and the passage of title.

17. Exclusive Option.  During the term of this Agreement, the Seller will not market the Property to other potential buyers and the Buyer will have exclusive rights to purchase the Property.
18. Assignment.  The Buyer may not assign its rights under this Agreement without the prior written consent of the Seller, which consent may be withheld in the Seller’s sole discretion.  

19. Notices.  Any notices required or permitted to be given hereunder shall be in writing and shall be effective (i) when delivered personally, (ii) when sent electronically, and by telecopy, or (iii) when received by overnight courier service or facsimile communications (provided that a copy of such notice is deposited in the United States mail within one business day of the facsimile transmission), in each case addressed as follows (or to such other address as the parties hereto may designate in the manner set forth herein):

If to the Seller:

Mount Olive Hotel Limited Partnership
Attention:  Leonard Podheiser
Facsimile No.:  __________________

Email:  lenpod@gmail.com
And to:


Robins Kaplan LLP



800 LaSalle Avenue




Suite 2800




Minneapolis, MN 55402




Attn: Steven A. Schumeister




Facsimile No.: 612-339-4181




Email: sschumeister@robinskaplan.com
If to the Buyer:

Port Authority of the City of Bloomington 

1800 West Old Shakopee Road
Bloomington, MN  55431-3027

Attn:  Administrator

Facsimile No.:  952-563-8949

Email:  srudlang@bloomingtonmn.gov

With a copy to:
City Attorney, City of Bloomington

1800 West Old Shakopee Road

Bloomington, MN  55431-3027

Attn: City Attorney

Facsimile No.:  952-563-4892
Email:  sjohnson@bloomingtonmn.gov 

And to:
Kennedy & Graven, Chartered 

200 South Sixth Street, Suite 470

Minneapolis, MN 55402

Attn:  Julie Eddington

Facsimile No.:  612-337-9310

Email:  jeddington@kennedy-graven.com 

20. Captions.  The section headings or captions appearing in this Agreement are for convenience only, are not a part of this Agreement and are not to be considered in interpreting this Agreement.

21. Entire Agreement; Modification.  This Agreement constitutes the complete agreement between the parties and supersedes any prior oral or written agreements between the parties regarding the Property.  There are no oral agreements that change this Agreement and no waiver of any of its terms will be effective unless in writing executed by the parties.  Amendments to this Agreement may be made by written agreement by the Seller and the Buyer.
22. Binding Effect.  This Agreement binds and benefits the parties and their successors and assigns.

23. Controlling Law.  This Agreement has been made under the laws of the State of Minnesota, and such laws will control its interpretation.

24. Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall be an original, but all such counterparts taken together shall constitute one and the same instrument.  Signatures delivered by facsimile or by e-mail of a pdf scan shall be deemed effective as original signatures.

25. Remedies.  If the Seller defaults in the performance of this Agreement, the Buyer shall have the right to terminate this Agreement upon written notice to the Seller as provided in Minnesota Statutes, Section 559.21, in which event the Earnest Money shall be returned to the Buyer.  If the Buyer defaults in the performance of this Agreement, the Seller shall have the right to terminate this Agreement by written notice to the Buyer as provided in Minnesota Statutes, Section 559.21, in which event the Earnest Money shall be delivered to the Seller as liquidated damages.  In addition to terminating this Agreement, either party to this Agreement may sue a defaulting party for damages and/or specific performance provided that such action is commenced within six months after such default.  
IN WITNESS WHEREOF, the Seller and the Buyer have executed this Purchase Agreement as of the Effective Date.

SELLER:
MOUNT OLIVE HOTEL LIMITED PARTNERSHIP
BY: NEW NATIONAL EQUITIES LLC, A MINNESOTA LIMITED LIABILITY COMPANY

ITS:   GENERAL PARTNER
By 

Its  

BUYER:

PORT AUTHORITY OF THE CITY OF BLOOMINGTON
By 


Robert Erickson

Its President
By 


Schane Rudlang

Its Administrator
Reviewed and approved by Port General Counsel
Julie Eddington

Port General Counsel

EXHIBIT A

LEGAL DESCRIPTION OF THE LAND
All that part of Lot 1, Block 1, Thunderbird Addition, which lies westerly of a line and its extensions drawn northerly from a point on the southerly line of said Lot 1 distant 81.51 feet easterly from the southwest corner of said Lot 1, as measured along said southerly line, to a point on the northerly line of said Lot 1 distant 83.51 feet southeasterly from the northwest corner of said Lot 1 as measured along said northerly line,

And which lies southerly and westerly of the following described line and its extension: 

Commencing at the northwest corner of said Lot 1; thence on an assumed bearing of South, along the west line of said Lot 1, for 3.02 feet to the actual point of beginning of the line to be described; thence South 60 degrees 08 minutes 13 seconds East for 60.37 feet; thence southeasterly for 34.50 feet along a tangential curve concave to the northeast, radius 365.20 feet and central angle 05 degrees 24 minutes 45 seconds; thence South 65 degrees 32 minutes 59 seconds East for 50.73 feet; thence South 42 degrees 48 minutes 40 seconds East for 8.71 feet; thence South 00 degrees 39 minutes 04 seconds East for 152.38 feet; thence southwesterly for 39.84 feet along a tangential curve concave to the northwest, radius 39.33 feet and central angle 58 degrees 02 minutes 32 seconds to the south line of said Lot 1 and there terminating.

Together with that part of vacated East 79th Street as dedicated in the plat of Thunderbird Addition, lying West of a line drawn 121.00 feet west of and parallel with the east line of the Northwest Quarter of Section 1, Township 27, Range 24.

Lots 2 and 3, Block 1, Thunderbird Addition.

Torrens Property (Certificate of Title No. 1345355)

EXHIBIT B
RELOCATION BENEFITS AGREEMENT
AGREEMENT RELATING TO RELOCATION, MOVING AND REESTABLISHMENT ASSISTANCE
THIS AGREEMENT (the “Agreement”) is made as of ____________, 2016 (the “Effective Date”), between MOUNT OLIVE HOTEL LIMITED PARTNERSHIP, a Minnesota limited partnership (the “Seller”), and the PORT AUTHORITY OF THE CITY OF BLOOMINGTON, a public body corporate and politic of the State of Minnesota (the “Buyer”).

1. The Seller and the Buyer entered into a Purchase Agreement, dated as of _____________, 2016, under which the Seller agreed to sell and the Buyer agreed to buy the real estate which is located at 2115 East 78th Street, 2201 East 78th Street, and 2315 East 78th Street, Minnesota, which is legally described on Exhibit A attached hereto and incorporated herein (“Property”).

2. This Agreement is entered into pursuant to Section 16 of the Purchase Agreement.

3. The Seller has been represented in this matter by able and experienced legal counsel of its own choosing, and is aware that the Seller and/or its affiliated companies or other occupants of the Property may have been entitled to apply for and be paid relocation, moving and reestablishment assistance in connection with the Buyer’s purchase of the Property pursuant to case decision, applicable law or administrative regulations.

4. This Agreement is voluntary and not made under any threat of acquisition by eminent domain by the Buyer.  The Buyer is a port authority with the power to acquire real estate by use of the power of eminent domain in limited circumstances.  Nonetheless, the Seller is not a “displaced person” who qualifies for relocation assistance because the acquisition meets the conditions under 49 CFR 49.101(b), including that the Buyer communicated to the Seller in writing that it could not and would not acquire the Property if negotiations had failed to result in an amicable agreement.
5. Prior to making an offer for the Property, the Buyer informed the Seller in writing that it believes the market value of the Property to be $18,500,000.
6. The Seller represents that at all times between the date of commencement of negotiations between the Buyer and the Seller relating to purchase of the Property, and the date hereof, the Property has at all times been occupied only by the Seller or parties controlled by it.  The Seller operates the hotel on the Property and there are no leases related to the Property.

7. The Purchase Price includes all amounts, if any, which the Seller may otherwise be entitled to receive for going concern damages, or relocation assistance due to the business owned or operated by it or parties controlled by it on the Property being displaced due to the Seller’s sale of the Property to the Buyer.

8. Effective upon payment by the Buyer to the Seller of the Purchase Price pursuant to the Purchase Agreement, and in consideration thereof, the Seller, for itself and all parties controlled by it, hereby waives any and all claims, benefits and assistance which it may otherwise be entitled to receive under any and all laws, regulations or court decisions, whatsoever, due to being displaced from the Property by a governmental body having the power of eminent domain (including, but not limited to Minn. Stat. § 117 and the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended by the Surface Transportation and Uniform Relocation Assistance Act of 1987, and those regulations adopted pursuant thereto).

9. The Seller agrees that it will defend, indemnify and hold the Buyer harmless from the claims of the Seller, all parties controlled by it, and any other tenants of the Seller which may have occupied the Property between the date of commencement of negotiations between the Buyer and the Seller toward purchase of the Property by the Buyer from the Seller and the date hereof for relocation assistance due to the Seller and any such parties having been displaced from the Property due to the Buyer’s purchase of the Property.

10. The Seller, for itself and all other entities owned or controlled by it, which occupied the Property between the date of commencement of negotiations between the Buyer and the Seller relating to purchase of the Property and the date hereof, hereby assigns to the Buyer all right, title and ownership which they may have to receive relocation benefits under the aforesaid laws and regulations due to displacement from the Property due to the Buyer’s purchase of the Property.  The Buyer agrees that the Seller is not warranting the value of the assigned rights.

11. The Seller and the Buyer agree that they agreed in the Purchase Agreement that it was essential to the Buyer’s willingness to purchase the Property for the Purchase Price in accordance with the Purchase Agreement that the Seller enter into this Agreement at Closing and the Seller agreed in the Purchase Agreement that it would do so.
12. Prior to the execution of this Agreement, the Buyer explained to the Seller the contents of this Agreement and types of assistance available to a displaced person who operates a commercial business.
13. Notwithstanding any provision of law or case decision to the contrary this Agreement shall survive the Closing and the passage of title pursuant to the Purchase Agreement.

14. This Agreement shall be binding upon and accrue to the benefit of the Buyer, and the City of Bloomington (which is a related party to the Buyer), the Seller and their successors and assigns.

IN WITNESS WHEREOF, the Seller and the Buyer have executed this Agreement related to Relocation, Moving and Reestablishment Assistance as of the Effective Date.

SELLER:
MOUNT OLIVE HOTEL LIMITED PARTNERSHIP
BY: NEW NATIONAL EQUITIES LLC, A MINNESOTA LIMITED LIABILITY COMPANY

ITS:   GENERAL PARTNER
By 


Its  


BUYER:

PORT AUTHORITY OF THE CITY OF BLOOMINGTON

By 


Robert Erickson

Its President
By 


Schane Rudlang

Its Administrator
Reviewed and approved by Port General Counsel
Julie Eddington

Port General Counsel

EXHIBIT A

LEGAL DESCRIPTION OF THE PROPERTY

All that part of Lot 1, Block 1, Thunderbird Addition, which lies westerly of a line and its extensions drawn northerly from a point on the southerly line of said Lot 1 distant 81.51 feet easterly from the southwest corner of said Lot 1, as measured along said southerly line, to a point on the northerly line of said Lot 1 distant 83.51 feet southeasterly from the northwest corner of said Lot 1 as measured along said northerly line,

And which lies southerly and westerly of the following described line and its extension: 

Commencing at the northwest corner of said Lot 1; thence on an assumed bearing of South, along the west line of said Lot 1, for 3.02 feet to the actual point of beginning of the line to be described; thence South 60 degrees 08 minutes 13 seconds East for 60.37 feet; thence southeasterly for 34.50 feet along a tangential curve concave to the northeast, radius 365.20 feet and central angle 05 degrees 24 minutes 45 seconds; thence South 65 degrees 32 minutes 59 seconds East for 50.73 feet; thence South 42 degrees 48 minutes 40 seconds East for 8.71 feet; thence South 00 degrees 39 minutes 04 seconds East for 152.38 feet; thence southwesterly for 39.84 feet along a tangential curve concave to the northwest, radius 39.33 feet and central angle 58 degrees 02 minutes 32 seconds to the south line of said Lot 1 and there terminating.

Together with that part of vacated East 79th Street as dedicated in the plat of Thunderbird Addition, lying West of a line drawn 121.00 feet west of and parallel with the east line of the Northwest Quarter of Section 1, Township 27, Range 24.

Lots 2 and 3, Block 1, Thunderbird Addition.

EXHIBIT C
PERSONAL PROPERTY TO BE REMOVED

1) Beds - including any portable beds

2) Bedding – including sheets, pillows, pillowcases, comforters, etc.

3) Room furniture - including desks, lamps, chairs, wall art, etc.

4) Room related items - including toiletries, towels, etc.

5) Drapes

6) TVs

7) Banquet/conference/breakfast room chairs, tables, podiums, speaker systems

8) Kitchen equipment, including dishwashers, refrigerators, stoves, pots, pans, silverware, etc.

9) Food, beverages and other perishables

10) Laundry equipment 

11) Outdoor furniture, including swimming pool furniture

12) Indoor swimming pool furniture

13) Bar furniture and equipment, including glasses, signs, tables, chairs, liquor, beer, etc.

14) Lobby furniture, including sofas, chairs, tables, lamps, etc.

15) Vending and ice machines, those in service or those needing repair

16) Basement items in storage (or disrepair) not physically connected to the building

17) Office furniture, including desks, chairs, lamps, etc.

18) Office equipment, including computers, copiers, printers, file cabinets, etc.

19) Chemicals and solutions including but not limited to those related to:

a) Swimming pools and hot tubs

b) Cleaning and food preparation

c) Herbicides and pesticides

20) All broken or otherwise unusable equipment, furniture and machinery
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