
OPTION AND FIRST REFUSAL AGREEMENT


THIS OPTION AND FIRST REFUSAL AGREEMENT (the “Agreement”) is made and entered into this ______ day of ___________, 2016 between the Port Authority of the City of Bloomington, a public body corporate and politic organized under the laws of the State of Minnesota (the “Seller”), the City of Bloomington, Minnesota, a public body corporate and politic organized under its City Charter and the laws of the State of Minnesota (the “City”), and Delta Metro Investments LLC, a limited liability company organized under the laws of the state of Minnesota and its successors and assigns permitted under this Agreement (the “Buyer”).  The Seller, the City and the Buyer are referred to herein as the “Parties.”

WITNESSETH:

WHEREAS, the Seller and the City have previously entered into a 2012 Master Redevelopment Contract, dated August 28, 2012 (the “Master Redevelopment Contract”), with MOAC Mall Holdings LLC, a Delaware limited liability company and MOAC Land Holdings, LLC, a Delaware limited liability company, both of which are affiliates of the Buyer; and
WHEREAS, the Seller, the City, and the Buyer are committed to ensuring that the Property (as defined herein) is redeveloped in a manner that ensures the cohesiveness, density and quality of the 24th Avenue Gateway Corridor (the “Corridor”) identified in the South Loop District Plan (as defined herein); and

WHEREAS, the Seller has entered into a purchase agreement to purchase property located at 2115 East 78th Street, 2201 East 78th Street, and 2315 East 78th Street, Bloomington, Minnesota and which is legally described on Exhibit A attached hereto (the “Property”); and

WHEREAS, the Buyer wishes to obtain an option to purchase the Property from the Seller after the Seller purchases the Property for a period of five years and a right of first refusal with respect to any sale of the Property for a period of five years after the option expires; and

WHEREAS, the Seller is willing to grant to the Buyer an option to purchase the Property under certain terms and conditions.

NOW, THEREFORE, the Seller, the City, and the Buyer agree as follows:

A.
Option
1.
Option.  The Seller hereby grants to the Buyer an exclusive right and option to purchase or market the Property (the “Option”) pursuant to the terms contained in this Agreement.

2.
Option Period.  The Buyer shall have the right but not the obligation to exercise the Option to purchase the Property through April 30, 2021 (the “Option Period”).

3.
Purchase Price.  In the event that the Buyer exercises the Option during the Option Period, the total purchase price for the Property (the “Option Purchase Price”) shall be Eighteen Million Five Hundred Thousand and no/100 Dollars ($18,500,000.00), plus the out-of-pocket cost to the Seller of demolition of all buildings on the Property, site preparation (including soil corrections), and any remediation of hazardous materials, less the value of the portion of the Property conveyed to the City for right of way and other easements as described more fully in Section C2 hereof.  The Seller shall provide the Buyer with the opportunity to review all bids for demolition, site preparation and remediation work for ten (10) business days prior to the Seller entering into a contract for any such work.
4.
Exercise of Option.  This Option shall be deemed exercised if the Buyer gives written notice to the Seller in the manner set forth in Section D2 of this Agreement within the Option Period.  

5.
End of Option Period.  The Option shall terminate if (i) the Seller, the City, and the Buyer do not enter into a purchase and development agreement (a “Purchase and Development Agreement”) within the Option Period, or (ii) following the execution of a Purchase and Development Agreement between the Buyer, the City and the Seller, the Buyer does not purchase the Property and Commence Construction (as that term is defined in the Master Redevelopment Contract) of the proposed development within one year of the later of (i) closing on the purchase of the Property by the Buyer or (ii) execution of the Purchase and Development Agreement.  Once the Option terminates, the Seller shall market the Property for redevelopment.  Any sale proceeds received by the Seller for the purchase of the Property shall be returned to the proper accounts of Tax Increment Financing District No. 1-C and Tax Increment Financing District No. 1-G as required by Minnesota Statutes, Section 469.174, subd. 25.

B.
Right of First Refusal.

1.
Right of First Refusal.  The Seller hereby grants to the Buyer the right of first refusal with respect to any sale of the Property (the “Right of First Refusal”) pursuant to the terms contained in this Agreement.  
2.
Right of First Refusal Period.  The Buyer shall have the Right of First Refusal from May 1, 2021 to April 30, 2026 (the “Right of First Refusal Period”).  
3.
Notice of Acceptable Offer.  During the Right of First Refusal Period, the Seller may market the Property for redevelopment.  If at any time or times during the Right of First Refusal Period, the Seller receives an offer acceptable to the Seller for the purchase of all or any part of the Property, then the Seller shall forthwith forward a copy of such offer (the “Acceptable Offer”) to the Buyer.

4.
Exercise by Buyer.  The Buyer shall have a period of 30 days after receiving such copy of the Acceptable Offer within which to notify the Seller that the Buyer elects to purchase the Property (or the portion thereof covered by the Acceptable Offer) (the “Sale Property”) on the financial terms contained therein.  Any such notice from the Buyer shall be accompanied by any earnest money required under the terms of the Acceptable Offer, which shall then constitute a contract between the Seller and the Buyer even though neither has signed it.  Notwithstanding the foregoing, the Seller and the Buyer agree to execute a writing acknowledging their mutual agreement to the sale of the Property by the Seller to the Buyer pursuant to the financial terms set forth in the Acceptable Offer.
5.
Waiver by Buyer.  If the Buyer does not notify the Seller within the 30 day period described in Section B4 of the Buyer’s election to purchase such Sale Property, the Seller shall be free to sell such Sale Property to the person who submitted the Acceptable Offer (or to such person’s permitted assigns) on the terms specified therein, and the Buyer shall upon request execute and deliver an instrument in recordable form appropriate to evidence the Buyer’s relinquishment of its rights under this Agreement with respect to such transaction; provided that such transaction is on the same material terms as specified in the Acceptable Offer.  Notwithstanding any such relinquishment, the Buyer’s rights under this Agreement shall remain in effect with respect to any portion of the Property not covered by the Acceptable Offer, and, if the transaction contemplated by the Acceptable Offer fails for any reason to close, with respect to any subsequent offer to purchase all or any part of the Property covered by such Acceptable Offer.  Furthermore, in the event that any material term specified in the Acceptable Offer is modified or amended, the Buyer’s rights under this Agreement shall remain in effect with respect to such Acceptable Offer, including the Right of First Refusal with respect to such modified or amended Acceptable Offer.
6.
End of Right of First Refusal Period.  The Right of First Refusal shall terminate on the earlier of: (i) April 30, 2026; or (ii) upon sale of all of the Property pursuant to the terms of this Agreement.  If only a portion of the Property is sold pursuant to an Acceptable Offer, this Agreement shall terminate with respect to such portion of Property upon the sale of such Property pursuant to the terms of the Acceptable Offer.  Notwithstanding the foregoing, the Buyer’s Right of First Refusal is suspended for all or any portion of the Property to be sold upon the execution of a purchase agreement by the Seller pursuant to an Acceptable Offer for such portion of the Property and shall resume upon termination of such purchase agreement if such termination occurs prior to April 30, 2026.
7.
Right to Purchase.  Notwithstanding anything to the contrary herein, at any time during the term of the Right of First Refusal, the Buyer may purchase the Property for the Option Purchase Price set forth in Section A3. 
8.
Terms.  For purposes of this Section B, “material terms” shall mean the purchase price, intended use of the Property, and any contingencies to the sale of the Property.  For purposes of this Section B, “financial terms” shall mean the purchase price and the earnest money deposit.

C.
Development of Property
1.
Terms of Development of Property.  If the Buyer purchases the Property during the term of this Agreement, the proposed development on the Property must meet the following criteria:

a.
Any development that occurs on the Property proposed by the Buyer in exercising its Option or the Right of First Refusal must meet the following criteria:

i.
Be consistent, compatible and cohesive with the development plan approved by the City Council of the City on August 21, 2012 by the adoption of Resolution 2012-97 and adopted by the Metropolitan Council in its review record of the development plan on February 13, 2013 in File #20427 (the “South Loop District Plan”) and the Mall of America’s expansion plans as set forth in the Final Development Plans approved by the City Council of the City for any Subsequent Phase (as defined in the Master Redevelopment Contract) of the Mall of America project;

ii.
Be integrated with the existing and planned development elements of the South Loop District Plan;

iii.
Incorporate physical and visual links to the Mall of America, good pedestrian access points, facilitation of a pedestrian walkway system throughout the Corridor, including pedestrian amenities creating an enlivened streetscape consistent with the South Loop District Plan and the Mall of America’s expansion plans; 

iv.
Have a floor area ratio of 0.5 for all facilities, which may be waived or altered by mutual agreement of the Parties during the negotiation of the Purchase and Development Agreement described below; and

v.
Integrate or coordinate the development with the adjacent parcel located at 7900 24th Avenue South.

2.
Thunderbird Road Right of Way.  The Buyer understands and acknowledges that following the initial purchase of the Property by the Seller, a portion of the Property will be conveyed to the City (through conveyance of fee simple title or easements) in order to accommodate a planned entrance and exit to Highway 494, a shift of Thunderbird Road to the east, and any necessary easements (collectively the “ROW Property”).  It is anticipated that this will reduce the amount of acreage of the Property by approximately two acres.  The City will not be required to pay for the ROW Property it acquires pursuant to this Section 8.  The estimated value of the ROW Property acquired by the City will not be included in the Counted Value formula set forth in the Master Redevelopment Contract.  The estimated value of the ROW Property acquired by the City shall be calculated based on a pro rata share of the Option Purchase Price prior to any deductions for any rights of way or easements set forth herein.  The pro rata share shall be calculated by dividing the square footage of all rights of way and easements by the square footage of the ROW Property.
3.
Assignment of Agreement.  If the Buyer chooses to buy the Property, it may assign this Agreement to an affiliate or a subsidiary of Delta Metro Investments LLC.  If the Buyer markets the Property to an unrelated entity, the Buyer agrees to enter into a secondary development agreement with the City, the Seller, and the secondary developer, the terms and conditions of which shall be consistent with this Agreement and the Master Redevelopment Contract and which shall be negotiated in good faith by all parties.
4.
Purchase and Development Agreement.  Upon the Buyer’s exercise of the Option or the Right of First Refusal, the Buyer and the Seller agree to enter into a purchase and development agreement (the “Purchase and Development Agreement”), the terms and conditions of which shall be consistent with this Agreement and the Master Redevelopment Agreement and which shall be negotiated in good faith by the Buyer, the City, and the Seller.  If the Buyer chooses to assign this Agreement to an unrelated party, the Buyer agrees to enter into a secondary development agreement with the City, the Seller, and the secondary developer pursuant to Section C3.  A secondary development agreement executed by the parties pursuant to this Agreement shall be considered to be a Purchase and Development Contract for the purposes of this Agreement.
D.
Closing
1.
Closing.  Upon completion of the Purchase and Development Agreement, the Seller and the Buyer shall proceed with the closing on the Property (the “Closing”).  

a.
Documents to be Delivered by Seller at Closing.  In the event the Buyer exercises the Option or the Right of First Refusal and the Parties enter into a mutually agreed upon Purchase and Development Agreement, the Seller agrees to deliver to the Buyer the following documents, duly executed as appropriate, at Closing:

i.
a duly recordable limited warranty deed (the “Deed”) for the Property or a portion of the Property conveying marketable fee simple title to the Property to the Buyer, free and clear of any mortgages, liens or encumbrances other than matters created by or acceptable to the Buyer;

ii.
an affidavit from the Seller sufficient to remove any exception in the Buyer’s policy of title insurance for mechanics’ and materialmens’ liens and the rights of parties in possession;

iii.
a completed Minnesota Well Disclosure Certificate, unless the Deed includes a statement to the effect that “the Seller certifies that the Seller does not know of any wells on the Property”;

iv.
any notices, certificates, and affidavits regarding any private sewage systems, underground storage tanks, and environmental conditions as may be required by Minnesota statutes, rules or ordinances;

v.
an affidavit of the Seller confirming that the Seller is not a foreign person within the meaning of Section 1445 of the United States Internal Revenue Code; and

vi.
customary affidavits, certificates and such other documents as the Buyer may reasonably request to carry out the transactions contemplated under this Agreement and the Purchase and Development Agreement.

b.
Closing Costs and Adjustments.  Except as otherwise specifically provided in this Agreement or the Purchase and Development Agreement, the costs and expenses associated with the purchase of the Property shall be paid and allocated as follows:

i.
Title and Related Costs.  The Seller shall pay all costs of preparation of a title commitment, including the abstracting fees and fees for standard searches with respect to the Seller and the Property.  The Buyer shall pay all costs of any survey of the Property required by the Buyer and all premiums required for issuance of the title insurance policy.  All closing fees charged by the title company shall be equally split between the parties.  The Seller shall pay all recording fees and all charges related to the filing of any instrument required to make title marketable.

ii.
Deed Tax and Recording Fees.  The Seller shall pay any state deed tax, conservation fee, well certificate fee or other federal, state or local documentary or revenue stamps or transfer tax with respect to the Deed to be delivered by the Seller.

iii.
Tests and Reports.  The Buyer shall pay the costs of any tests, environmental assessments, inspection reports or other tests or reports ordered by the Buyer in connection with its inspection or evaluation of the Property or any improvements located thereon.

iv.
Legal and Accounting Fees.  Each party shall pay its own legal, appraisal and accounting fees in connection with this transaction.

2.
Real Estate Taxes and Assessments.  In the event the Buyer exercises the Option or the Right of First Refusal, the parties shall pay and allocate real estate taxes and special assessments with respect to the Property as follows:

a. The Seller shall be responsible for all real estate taxes payable before the Closing and for any deferrals or penalties assessed with regard to such taxes.  The Buyer shall be responsible for all taxes allocable to the period after the Closing.  

b. The Seller shall pay at Closing all special assessments levied, pending or deferred against the Property as of the Closing, including special assessments certified for payment with real estate taxes and all deferred assessments.

3.
Inspections and Investigations.  After execution of this Agreement, the Buyer shall have the right to enter upon the Property for the purpose of taking tests, making surveys and maps and generally performing such investigative work, including environmental testing and assessment, as the Buyer may deem necessary.  The Seller shall provide to the Buyer any and all environmental or engineering reports regarding the Property in the Seller’s possession, including any reports that may be obtained by the Seller during the period of the Option and the Right of First Refusal.  If any such reports are considered private data under Minnesota Statutes, Chapter 13, the Seller shall notify Buyer of such fact and provide the report to the Buyer when such report becomes public data under Minnesota Statutes, Chapter 13.  The Buyer shall indemnify and hold the Seller harmless from any mechanic’s liens or claims arising out of work conducted by the Buyer on the Property.  The Buyer may assign this right to a third party or parties at its sole discretion.  If the Buyer does not exercise the Option or the Right of First Refusal, the Buyer agrees to return the Property to its original condition after performing any such inspections or investigative work and to provide to the Seller at no cost a copy of any report or survey produced by or on behalf of the Buyer regarding the condition of the Property.  The Buyer and the Seller shall enter into a separate right of entry agreement prior to the Buyer entering upon the Property.

4.
Tenants.  The Seller represents there are no tenants with a leasehold or other interest in the Property, that it has not entered into a lease, option or right of first refusal agreement regarding the Property with any other party and that the Seller is aware of no interests in the Property other than those of record.  The representations set forth in this Section C4 shall be true and correct as of the date of Closing on all or any portion of the Property.
D.
Miscellaneous

1.
Use of Tax Increment to Purchase Property.  The Buyer and the Seller agree that the Seller shall use tax increment calculated pursuant to Minnesota Statutes, Section 473F.08, subd. 3c (“Fiscal Disparities TIF”) from Tax Increment Financing District No. 1-C and Tax Increment Financing District No. 1-G located within Industrial Development District No. 1 (South Loop District) exclusive of the ten percent (10%) of tax increment revenues reserved by the Seller for administrative and other costs in the amount of up to $18,500,000 to purchase the Property.  The Seller will utilize Fiscal Disparities TIF (exclusive of the ten percent (10%) of tax increment revenues reserved by the Seller for administrative and other costs) to pay for demolition of all buildings on the Property, site preparation (including soil corrections), and any remediation of hazardous materials. 
2.
Option and Right of First Refusal Price.  The Seller hereby acknowledges receipt from the Buyer of the sum of Ten and no/100 Dollars ($10.00) which constitutes the payment for the Option and the Right of First Refusal.  The payment shall be non-refundable in the event the Buyer does not exercise the Option or Right of First Refusal.
3.
Notices.  Any notice, demand, request or other communication which may or shall be given by any party to this Agreement, shall be deemed to have been given on the date the same is hand delivered or upon mailing if deposited in the United States mail, registered or certified, postage prepaid, and addressed as follows:

a. If to Buyer: 

Delta Metro Investments LLC
60 East Broadway

Bloomington, MN 55422-5550

Attn:______________________

Facsimile No.: ______________

Email: ____________________

with a copy to:

Larkin Hoffman

8300 Norman Center Drive

Suite 1000

Minneapolis, MN 55437

Attn: William C. Griffith

Facsimile No. 952-842-1729

Email: wgriffith@larkinhoffman.com
b.
If to Seller: 

Port Authority of the City of Bloomington
1800 West Old Shakopee Road

Bloomington, MN 55431-3027

Attn: Administrator

Facsimile No.: 952-563-8949

Email: srudlang@bloomingtonmn.gov

with a copy to: 
Kennedy & Graven, Chartered
470 U.S. Bank Plaza

200 South Sixth Street

Minneapolis, MN 55402

Attn: Julie Eddington

Facsimile No.: 612-337-9310

Email: jeddington@kennedy-graven.com

c.
if to the City:

City of Bloomington

1800 West Old Shakopee Road

Bloomington, MN 55431-3027

Attn: City Administrator

Facsimile No.: 952-563-8784
Email: jverbrugge@bloomingtonmn.gov

With a copy to:
City of Bloomington

1800 West Old Shakopee Road

Bloomington, MN 55431-3027

Attn: City Attorney

Facsimile No.: 952-563-4892

Email: sjohnson@bloomingtonmn.gov
or such other address as either party may give to another party in accordance with this Section D2.

4.
Brokers.  The Buyer represents and warrants to the Seller that it has not retained any broker or real estate agent in connection with this transaction.  The Seller represents and warrants to the Buyer that it has not retained any broker or real estate agent in connection with this transaction.  The Buyer and the Seller agree to indemnify, defend and hold each other harmless from the claims of any real estate agent, broker or similar party claiming a fee or commission.

5.
Binding Effect.  This Agreement binds and inures to the benefit of the parties and their successors and assigns.  

6.
No Partnership or Joint Venture.  Nothing in this Agreement shall be construed or interpreted as creating a partnership or joint venture between the Seller and the Buyer relative to the Property.  

7.
Entire Agreement.  This Agreement contains the entire understanding of the Parties hereto with respect to the Property and supersedes all prior agreements or understandings between the Parties with respect to the same.  

8.
Cumulative Rights.  Except as may otherwise be provided herein, no right or remedy herein conferred on or reserved by either party is intended to be exclusive of any other right or remedy provided by law, but such rights and remedies shall be cumulative in and in addition to every other right or remedy given herein or elsewhere or existing at law, equity or by statute.  

9.
Attorneys’ Fees.  If any party commences an action against another party to enforce any of the terms of this Agreement because of the breach by any party of the terms hereof, the prevailing party shall be entitled to its costs and expenses, including reasonable attorneys’ fees, incurred in connection with the prosecution or defense of such matter.  

10.
Amendment and Modification.  No amendment or modification, including any extension hereof, or waiver of any condition, provision or term of this Agreement shall be valid or have any effect unless made in writing, signed by the party or parties to be bound and specifying with particularity the extent and nature of such amendment, modification or waiver.  Any waiver by either party of any defaults by the other party shall not affect or impair any right arising from any previous or subsequent default.  

11.
Severability.  Each provision, section, sentence, clause, phrase or word of this Agreement is intended to be severable.  If any provision, section, sentence, clause, phrase or word of this Agreement is determined to be illegal or invalid for any reason by a court of competent jurisdiction, such illegality or invalidity shall not affect the validity of the remainder of this Agreement.  

12.
State Law.  This Agreement shall be construed and enforced in accordance with the laws of Minnesota.  All actions commenced relating to this Agreement shall only be brought before the courts located in Hennepin County, Minnesota.  
13.
Executed in Counterparts; Recording.  This Agreement may be executed in counterparts, all of which shall constitute an original of this Agreement.  This Agreement may be recorded by the Buyer with the Hennepin County Recorder’s Office and/or Hennepin County Registrar of Titles’ Office.  
.
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be dated as of the first date written above.

PORT AUTHORITY OF THE CITY OF BLOOMINGTON

By 


Robert Erickson

Its President
By 


Schane Rudlang

Its Administrator

STATE OF MINNESOTA
)


)
ss.

COUNTY OF HENNEPIN
)

The foregoing Agreement was acknowledged before me this ____ day of ____________, 2016, by Robert Erickson, the President of the Port Authority of the City of Bloomington, under the laws of the State of Minnesota, on behalf of the Seller.  

Notary Public

STATE OF MINNESOTA
)


)
ss.

COUNTY OF HENNEPIN
)

The foregoing Agreement was acknowledged before me this ____ day of ____________, 2016, by Schane Rudlang, the Administrator of the Port Authority of the City of Bloomington, under the laws of the State of Minnesota, on behalf of the Seller.  

Notary Public

Reviewed and approved by Port General Counsel
Julie Eddington

Port General Counsel
THIS INSTRUMENT WAS DRAFTED BY:

Kennedy & Graven, Chartered (JAE)

470 U.S. Bank Plaza

200 South Sixth Street

Minneapolis, MN  55402

(612) 337-9300

CITY OF BLOOMINGTON
By 



Gene Winstead


Its  Mayor
By 



James D. Verbrugge


Its  City Manager
STATE OF MINNESOTA
)


)
ss.

COUNTY OF HENNEPIN
)

The foregoing Agreement was acknowledged before me this ____ day of ____________, 2016, by Gene Winstead, the Mayor of the City of Bloomington, under the laws of the State of Minnesota, on behalf of the City.  

Notary Public

STATE OF MINNESOTA
)


)
ss.

COUNTY OF HENNEPIN
)

The foregoing Agreement was acknowledged before me this ____ day of ____________, 2016, by James D. Verbrugee, the City Manager of the City of Bloomington, under the laws of the State of Minnesota, on behalf of the City.  

Notary Public

Reviewed and approved by the City Attorney.

Sandra Johnson

City Attorney

DELTA METRO INVESTMENTS LLC
By ___________________________
Its ____________________________
STATE OF MINNESOTA
)


)
ss.

COUNTY OF HENNEPIN
)

The foregoing Agreement was acknowledged before me this ____ day of ____________, 2016, by _____________, the ______________ of Delta Metro Investments LLC, a Delaware limited liability company, on behalf of said company.  

Notary Public

EXHIBIT A
Legal Description of the Property

All that part of Lot 1, Block 1, Thunderbird Addition, which lies westerly of a line and its extensions drawn northerly from a point on the southerly line of said Lot 1 distant 81.51 feet easterly from the southwest corner of said Lot 1, as measured along said southerly line, to a point on the northerly line of said Lot 1 distant 83.51 feet southeasterly from the northwest corner of said Lot 1 as measured along said northerly line,
And which lies southerly and westerly of the following described line and its extension: 
Commencing at the northwest corner of said Lot 1; thence on an assumed bearing of South, along the west line of said Lot 1, for 3.02 feet to the actual point of beginning of the line to be described; thence South 60 degrees 08 minutes 13 seconds East for 60.37 feet; thence southeasterly for 34.50 feet along a tangential curve concave to the northeast, radius 365.20 feet and central angle 05 degrees 24 minutes 45 seconds; thence South 65 degrees 32 minutes 59 seconds East for 50.73 feet; thence South 42 degrees 48 minutes 40 seconds East for 8.71 feet; thence South 00 degrees 39 minutes 04 seconds East for 152.38 feet; thence southwesterly for 39.84 feet along a tangential curve concave to the northwest, radius 39.33 feet and central angle 58 degrees 02 minutes 32 seconds to the south line of said Lot 1 and there terminating.
Together with that part of vacated East 79th Street as dedicated in the plat of Thunderbird Addition, lying West of a line drawn 121.00 feet west of and parallel with the east line of the Northwest Quarter of Section 1, Township 27, Range 24.
Lots 2 and 3, Block 1, Thunderbird Addition.
Torrens Property (Certificate of Title No. 1345355)

[describe estimated decrease in property due to ROW, easements, etc.]
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