


AGREEMENT BETWEEN THE CITY OF BLOOMINGTON
AND CONSULTANT

	THIS AGREEMENT is made this _____ day of ___________________, 2016, by and between the City of Bloomington, a Minnesota municipal corporation located at 1800 West Old Shakopee Road, Bloomington, Minnesota 55431 (hereinafter referred to as the “City”), and Alliant Engineering, located at 233 Park Ave S, Ste 300, Minneapolis, MN 55415 (hereinafter referred to as the “Consultant”).
WITNESSETH
	WHEREAS, the City has a need for a Consultant on the City of Bloomington 2016-202 Signal Optimization and ITS Project (hereinafter referred to as the “Project”); and  	
WHEREAS, the Consultant is a consulting firm and it represents that it has the professional expertise and capabilities to perform its duties on this Project; and
	NOW, THEREFORE, in consideration of the terms and conditions expressed herein, the parties agree as follows:
I.	TERM OF AGREEMENT
	The term of this Agreement shall commence on the date an executed Agreement is received by the Consultant and expire on June 1, 2018 based on completion of all the terms and conditions of this Agreement, subject to termination as provided in Subdivision V.


II.	DUTIES OF CONSULTANT

A. The Consultant agrees to provide the services in accordance with the request for  proposal for engineering design and construction services related to City of Bloomington 2016-202 Signal Optimization and ITS Project dated March 18, 2016 which is attached hereto and incorporated by reference herein as Exhibit A; and the Consultant’s Proposal dated April 6, 2016 which is attached hereto and incorporated by reference herein as Exhibit B.  All work will be performed consistent with the guidelines set forth in Exhibits A and B. 
B. The Consultant shall provide the above-mentioned services on a hourly basis as identified in Exhibits A and B.  The total amount of work authorized, including reimbursable expenses, shall not exceed throughout the entire term of this Agreement Two Hundred Fifty Nine Thousand Two Hundred Dollars and 00/100ths ($259,200.00), which is equal to the bid amount of Two Hundred Sixteen Thousand Dollars and 00/100ths ($216,000.00) plus a contingency of Forty Three Thousand Two Hundred Dollars or Twenty Percent (20%).  All requests for payment from the contingency will be presented to the City in the form of a change order and must be approved by the City Manager.
C. The Consultant shall defend, indemnify and hold harmless the City of Bloomington, its officials, employees and agents, from any and all claims, causes of action, lawsuits, damages, losses, or expenses, including attorney fees, arising out of or resulting from the Consultant (including its officials, agents or employees) performance of the duties required under this Agreement, provided that any such claim, damages, loss or expense is attributable to bodily injury, sickness, diseases or death or to injury to or destruction of property including the loss of use resulting therefrom and is caused in whole or in part by any negligent act or omission or willful misconduct of Consultant.
D. It is agreed that nothing herein contained is intended or should be construed in any manner as creating or establishing the relationship of copartners between the parties hereto or as constituting the Consultant staff as the agents, representatives or employees of the City for any purpose in any manner whatsoever.  The Consultant and its staff are to be and shall remain an independent contractor with respect to all services performed under this Agreement.  The Consultant represents that it has, or will secure at its own expense, all personnel required in performing services under this Agreement.  Any and all personnel of the Consultant or other persons, while engaged in the performance of any work or services required by the Consultant under this Agreement shall not be considered employees of the City, and any and all claims that may or might arise under the Workers' Compensation Act of the State of Minnesota on behalf of said personnel or other persons while so engaged, and any and all claims whatsoever on behalf of any such person or personnel arising out of employment or alleged employment including, without limitation, claims of discrimination against the Consultant, its officers, agents, Consultant or employees shall in no way be the responsibility of the City; and the Consultant shall defend, indemnify and hold the City, its officers, agents and employees harmless from any and all such claims regardless of any determination of any pertinent tribunal, agency, board, commission or court.  Such personnel or other persons shall not be required nor be entitled to any compensation, rights or benefits of any kind whatsoever from the City, including, without limitation, tenure rights, medical and hospital care, sick and vacation leave, Workers' Compensation, Unemployment Compensation, disability, severance pay and PERA.
E. The parties agree to comply with the Minnesota State Human Rights Act, Minnesota Statutes, Chapter 363.
F. The Consultant shall not commence work under this Contract until all insurance required under this article has been obtained and until copies of policies and certificates required by this article are submitted to the City, Attention: Office of the City Clerk, at the address listed above.  The Consultant shall not allow any subcontractor or subconsultant to commence work until the insurance has been obtained and copies of policies and certificates submitted to the City Clerk.
1. Commercial General Liability and Property Damage Insurance.
The Consultant shall maintain at its own cost and expense, commercial general liability and property damage insurance the following amounts:  
· Commercial General Liability Insurance of at least $500,000 per individual and $1,500,000 for injuries or death arising out of each occurrence.
· Property damage liability in the amount of $1,500,000 for each occurrence.
To meet the above requirements, the Consultant may use a combination of Commercial General Liability and Umbrella coverage, as long as the City approves such use and it is evidenced on the Certificate of Insurance naming the City as an additional insured on both policies.  The Umbrella needs to be a following form coverage and provide a thirty (30) day notice of cancellation.
2. Worker’s Compensation Insurance.
The Consultant shall carry Worker’s Compensation Insurance as required by Minnesota Statutes, Section 176.181 subd 2.
3. Automobile Insurance.
Consultant shall secure and maintain during the life of this Agreement automobile liability insurance in the minimum amount of $500,000 for bodily injuries, including death, for any one individual and $1,500,000 per occurrence; and automobile property damage insurance in the minimum amount of $1,500,000.  Each motor vehicle, including hired vehicles, engaged in operation within the terms of this Contract shall be covered by such automobile insurance.
4. Professional Insurance.
Consultant agrees to maintain professional liability insurance in the amount of $1,000,000 annual aggregate during the term of this Agreement.  
5. Certificates.
The Consultant shall name the City as additionally insured on its commercial general liability policy. The Consultant will also provide a certificate of insurance evidencing all other required coverages prior to beginning work contemplated under this agreement. Certificates of insurance must be filed with the City and shall include a provision that states the insurance company shall give the City at least thirty (30) days written notice prior to cancellation, non-renewal or any material change in the policy.  
G. The Consultant shall comply with all applicable provisions of the Minnesota Government Data Practices Act, Chapter 13 of the Minnesota Statutes.
H. This Agreement shall not be assignable except at the written consent of the City.
I. The books, records, documents, and accounting procedures of the Consultant, relevant to this Agreement, are subject to examination by the City, and either the legislative or state auditor as appropriate, pursuant to Minnesota Statutes, Section 16C.05, subd. 5.
J. The parties agree to comply with all applicable local, state and federal laws, rules and regulations in the performance of the duties of this Agreement in effect at the time of the Agreement.
K. The City and Consultant agree to submit all claims, disputes and other matters in question between the parties arising out of or relating to this Agreement, to mediation.  The mediation shall be conducted through the Conflict Resolution Center, 2101 Hennepin Avenue, Suite 100, Minneapolis, Minnesota 55405.  The parties hereto shall decide whether mediation shall be binding or non-binding.  If the parties cannot reach agreement, mediation shall be non-binding.  In the event mediation is unsuccessful, either party may exercise its legal or equitable remedies and may commence such action prior to the expiration of the applicable statute of limitations.
L. The Consultant agrees to comply with the Americans with Disabilities Act (ADA), Section 504 of the Rehabilitation Act of 1973, as amended from time to time, and not discriminate on the basis of disability in the admission or access to, or treatment of employment in its services, programs or activities.  The Consultant agrees to hold harmless and indemnify the City from costs, including but not limited to damages, attorney’s fees and staff time, in any action or proceeding brought alleging a violation of ADA and/or Section 504 caused by the Consultant.  Upon request, accommodation will be provided to allow individuals with disabilities to participate in all services, programs and activities.  The Contractor agrees to utilize their own text telephone or the Minnesota Relay Service in order to comply with accessibility requirements.  The City has designated coordinators to facilitate compliance with the Americans with Disabilities Act of 1990, as required by Section 35.107 of the U.S. Department of Justice regulations, and to coordinate compliance with Section 504 of the Rehabilitation Act of 1973, as mandated by Section 8.53 of the U.S. Department of Housing and Urban Development regulations.
M. The Consultant agrees that the City will have the right to use, reproduce, and modify, as it desires any data, reports, analyses, and materials which are collected or developed by the Consultant as a result of this Agreement.  Any reuse shall be at the City’s sole risk and the City shall defend, indemnify, and hold harmless Consultant from any and all claims arising therefrom.
N. Consultant shall use that degree of care and skill ordinarily exercised under similar circumstances by reputable members of its profession practicing in the same locality.
O. Any delays in, or failure of performance by City or Consultant, other than payment of money, shall not constitute default hereunder if and to the extent such delays or failures of performance are caused by occurrences beyond the control of City or Consultant, as the case may be, including but not limited to:  act of war; rebellion or sabotage or damage resulting therefrom; fires, floods, explosion, accidents; or any causes, whether or not of the same class of kind as those specifically above named, which are not within the control of City or Consultant, respectively, and which by the exercise of reasonable diligence, City or Consultant are unable to prevent.
P. Consultant shall retain its rights in its standard drawing details, designs, specifications, databases, computer software and any other proprietary property.  Rights to intellectual property developed, utilized, or modified in the performance of the services shall remain the property of the Consultant.  Consultant has no objection to the City reusing the drawings and documents in its possession from the Consultant with the limitations specified in Paragraph M of this Agreement.
Q. The Consultant agrees, as a condition of being awarded this Contract, to require each of its agents, officers and employees to abide by the City of Bloomington's policies prohibiting sexual harassment, firearms and smoking, as well as all other reasonable work rules, safety rules or policies regulating the conduct of persons on City property at all times while performing duties pursuant to this Contract. The Consultant agrees and understands that a violation of any of these policies or rules constitutes a breach of the Contract and sufficient grounds for immediate termination of the Contract by the City.
III.	DUTIES OF THE CITY
[bookmark: _GoBack]After both parties have signed this Agreement, and after the completion and acceptance of Consultant’s performance of the duties under this Agreement, the City shall pay for the above-mentioned services on an hourly basis as set forth in Exhibit B.  The total amount of work authorized, including reimbursable expenses, shall not exceed throughout the entire term of this Agreement Two Hundred Fifty Nine Thousand Two Hundred and 00/100ths ($259,200.00), which is equal to the bid amount of Two Hundred Sixteen Thousand and 00/100ths ($216,000.00) plus a contingency of Forty Three Thousand Two Hundred or Twenty Percent (20%).  All requests for payment from the contingency will be presented to the City in the form of a change order and must be approved by the City Manager.
	Payments to the Consultant will be made within thirty (30) days of receipt of invoice from Consultant.
IV.	MISCELLANEOUS
		
A. This Agreement represents the entire Agreement between the Consultant and the City and supersedes and cancels any and all prior agreements or quotes, written or oral, between the parties relating to the subject matter hereof; and amendments, addenda, alterations, or modifications to the terms and conditions of this Agreement shall be in writing and signed by both parties.
B. This Agreement will be governed by the laws of the state of Minnesota.
C. Signature/Execution:  The person signing this Agreement (hereafter “Signatory”) represents and warrants that the Consultant has authorized him/her to execute this Agreement on its behalf and agrees to be bound by its terms and conditions, including the agreement of the Consultant to indemnify and hold the City harmless.  In the event the Consultant did not authorize the Signatory to sign on its behalf, the Signatory agrees to assume responsibility for the duties and liability of the Consultant, as set forth herein, personally.
V.	TERMINATION
	This Agreement may be terminated by the City with or without cause at any time upon 30 days written notice to the Consultant.  In the event that such termination should take place at a time other than the completion of the work to be performed under this Agreement, the Consultant shall be paid for the work performed to the date of termination.

[REMAINDER OF THIS PAGE HAS INTENTIONALLY BEEN LEFT BLANK.]



	IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed the day and year first above written.
	City of Bloomington
	


	

DATED:___________________________		By:___________________________
								Mayor 


DATED:___________________________		By:___________________________
								City Manager


Reviewed and approved by the City Attorney.

__________________________________
	City Attorney
	

	 Consultant
	

		


DATED:___________________________		By:___________________________
								Title of Signatory: 





	
H:\Admin\Prof Eng Services (Rfps_Contracts)\2016 Agreements\2016-202 Signal Optimization And ITS Project\Contract\Consultant Contract_2016202_Draft03242016.Docx




