
SECOND AMENDMENT TO PURCHASE AND REDEVELOPMENT CONTRACT


THIS SECOND AMENDMENT TO PURCHASE AND REDEVELOPMENT CONTRACT, made effective as of the _____ day of ________________, 2014 (the “Second Amendment”), is by and among the PORT AUTHORITY OF THE CITY OF BLOOMINGTON, a public body corporate and politic of the State of Minnesota (“Authority”), the CITY OF BLOOMINGTON, a Minnesota municipal corporation (“City”), and SOUTH LOOP HOSPITALITY, LLC, a Minnesota limited liability company (“Developer”).  Capitalized terms not defined herein shall have the meanings set forth in the Original Agreement.

WHEREAS, the Authority was created pursuant to Minnesota Statutes, Sections 469.048 to 469.068 and 469.071 (the “Act”) and was authorized to transact business and exercise its powers by a resolution of the City Council of the City; and


WHEREAS, the City and the Authority have undertaken a program to promote economic development and job opportunities and to promote the development of land which is blighted or underutilized within the City, and in this connection created the Development District; and


WHEREAS, pursuant to the Act, the Authority is authorized to acquire real property, or interests therein, and to undertake certain activities to facilitate the redevelopment of real property by private enterprise; and

WHEREAS, the Authority, the City, and Developer entered into that certain Purchase and Redevelopment Contract dated August 19, 2013 (the “Original Agreement”) and as amended by: (i) the First Amendment to Purchase and Redevelopment Contract dated February 24, 2014 (“First Amendment”), and (ii) this Second Amendment (collectively, the “Agreement”), pursuant to which the Authority agreed to convey certain property described in the Original Agreement to Developer for development of the Minimum Improvements; and

WHEREAS, the Authority, the City, and Developer now intend to amend the Original Agreement pursuant to the terms of this Second Amendment.

NOW, THEREFORE, in consideration of the premises and the mutual obligations of the parties hereto, each of them does hereby covenant and agree with the other as follows:

1.
Amendment to Section 4.5(c).  The sentence “The City agrees to deduct the estimated cost of design, construction and installation of the City Plaza Improvements of $180,000 from the $1,800,000 sales price of the Property paid at Closing.” is hereby deleted in its entirety, and replaced in its entirety with the following new sentence:

“The City agrees to pay the estimated cost of design, construction and installation of the City Plaza Improvements of $180,000 upon request to the City after completion of the City Plaza Improvements.” 
2.
An entirely new Section 10.13 is hereby added to include the following paragraph:


“Section 10.13
Tax Deferred Exchange.  Notwithstanding Section 8.2 hereof, if Developer desires to purchase the Development Property in connection with a tax-deferred exchange under Section 1031 of the Internal Revenue Code, Developer shall have the right to temporarily assign its rights under this Agreement to a “qualified exchange intermediary” (“1031 Agent”) within the meaning of said Section 1031.  In such case, City and Authority shall sign such documents, and otherwise reasonably cooperate, as may be reasonably necessary to complete the tax-deferred exchange, including delivering or receiving the Deed or all or a portion of the Purchase Price to or from a third party, provided that: (i) Developer shall pay any direct cost incurred by City and Authority as a result of such cooperation; (ii) Developer arranges for Developer’s principal David W. Peters to guaranty Developer’s obligations under the Agreement during the time the Property is held by the 1031 Agent, pursuant to the personal guaranty in the form attached hereto as Exhibit G; (iii) it is expressly understood by the parties that neither City nor Authority assumes any liability or responsibility in connection with the Developer’s tax-deferred exchange under said Section 1031 and the Developer shall hold each of the City and Authority harmless from any claims, actions or liabilities that may result from the agreements, transactions or assignments necessary to complete said tax deferred exchange.”  


3.
Binding Effect.  This Second Amendment shall inure to the benefit of and shall be binding upon the City, the Authority, and Developer and their respective successors and permitted assigns.  Nothing herein, express or implied, shall give to any person, other than the parties hereto, and their respective successors and permitted assigns hereunder, any benefit or other legal or equitable right, remedy, or claim under this Second Amendment.


4.
Severability.  If any provision hereof shall be held invalid, illegal, or unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof, and the remaining provisions shall not in any way be affected or impaired thereby.


5.
Conflict among Documents.  If a conflict arises between the provisions of this Second Amendment and the Original Agreement, the provisions of this Second Amendment shall control.


6.
Confirmation of Original Agreement.  Except as specifically amended by this Second Amendment, all terms and provisions of the Original Agreement, as heretofore amended, remain in full force and effect.


7.
Effective Date.  This Second Amendment shall be effective as of  the date first written above.

(The remainder of this page is intentionally left blank.)

IN WITNESS WHEREOF, the Authority, the City and the Developer have caused this Second Amendment to be duly executed in their name and behalf on or as of the date first above written.

PORT AUTHORITY OF THE CITY OF BLOOMINGTON
By 


Its  President
By 


Its  Administrator
Reviewed and approved by Port General Counsel.

Port General Counsel

STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of ___________ 2014, by Bob Erickson, the President of the Port Authority of the City of Bloomington, a public body politic and corporate, on behalf of the Authority.

Notary Public

STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of ___________ 2014, by Schane Rudlang, the Administrator of the Port Authority of the City of Bloomington, a public body politic and corporate, on behalf of the Authority.

Notary Public

Execution page of the City to the Second Amendment to Purchase and Redevelopment Contract, dated as of the date and year first written above.

CITY OF BLOOMINGTON
By 


Its  Mayor
By 


Its  City Manager
Reviewed and approved by the City Attorney.

City Attorney

STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of ___________ 2014, by Gene Winstead, the Mayor of the City of Bloomington, a Minnesota municipal corporation, on behalf of the City.

Notary Public

STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of ___________ 2014, by Mark Bernhardson, the City Manager of the City of Bloomington, a Minnesota municipal corporation, on behalf of the City.

Notary Public

Execution page of South Loop Hospitality, LLC to the Second Amendment to Purchase and Redevelopment Contract, dated as of the date and year first written above.
SOUTH LOOP HOSPITALITY, LLC.
By 


Its  


STATE OF ______________
)





)  SS.

COUNTY OF __________
)


The foregoing instrument was acknowledged before me this _____ day of _________, 2014, by David W. Peters, the Chief Manager of South Loop Hospitality, LLC, a Minnesota limited liability company. 

Notary Public

EXHIBIT G
LIMITED Personal Guaranty

This Limited Personal Guaranty (“Guaranty”) is given by the undersigned individual (“Guarantor”) to induce the acceptance of the 1031 Tax Free Exchange transaction contemplated by Section 10.13 of the Agreement (as defined herein), by Port Authority of the City of Bloomington, a public body corporate and politic of the State of Minnesota, and the City of Bloomington, a Minnesota municipal corporation (collectively “Holder”).   This Guaranty is given pursuant to Section 10.13 of that certain Purchase and Redevelopment Contract dated as of August 19, 2013, as amended (the “Agreement”).  All capitalized terms not defined herein shall have the meanings as set forth in the Agreement.
1.
Obligation.  In consideration of the transfer of the Property to the 1031 Agent to facilitate Developer’s tax free exchange, and other good and valuable consideration, Guarantor unconditionally guarantees to Holder, and to every subsequent Holder, that all obligations of Developer under the Agreement shall be promptly performed in accordance with the provisions thereof, during the time period that the Property is owned by the 1031 Agent.  
2.
No Set Off.  No set-off, counterclaim, reduction, or diminution of any obligation, or any defense of any kind or nature that the Developer has or may have against the City or Authority shall be available hereunder to the Guarantor against the City or Authority.

3.
Default Under Agreement.  In the event of a default by the Developer under the Agreement, the City or Authority may proceed hereunder, and the City or Authority, in its sole discretion, shall have the right to proceed first and directly against the Guarantor without proceeding against or exhausting any other remedies it may have as to Developer.

4.
Enforcement.  Guarantor’s obligations hereunder are independent of Developer’s obligations under the Agreement.  A separate action or actions may be brought and prosecuted against the Guarantor, regardless of whether action is brought against Developer or whether Developer is joined in any such action or actions.  

5.
Waiver.  Guarantor waives any right to require Holder to: (a) proceed against Developer or any other party; (b) exhaust any security held from Developer; or (c) pursue any other remedy in Holder’s power.  Guarantor waives any defense based on or arising out of any defense of Maker other than payment / performance in full of the Agreement.  
6.
Governing Law.  This Guaranty is made and shall be governed in all respects by the laws of the State of Minnesota.  Any disputes, controversies, or claims arising out of this Guaranty shall be heard in the state or federal courts of Minnesota.

7.
Unenforceable Provisions.  If any provision or application of this Guaranty is held unlawful or unenforceable shall not affect other provisions or applications that can be given effect, and this Guaranty shall be construed as if the unlawful or unenforceable provision or application had never been contained herein or prescribed hereby.

8.
Notice.  A notice of demand under this Guaranty shall be delivered to the Guarantor at the following address by registered or certified mail, postage prepaid, return receipt requested, or delivered personally:

[insert address]

9.
Limitation.  Guarantor’s obligations under this Guaranty are limited to the time period under which the Development Property is held by the 1031 Agent.  Upon the merger, transfer, assignment or other transaction that has the effect of placing the Development Property under the control of Developer, this Guaranty shall lapse and terminate without further action of the parties.  Notwithstanding the foregoing, if the City or Authority make a demand under this Guaranty during the period of time the Development Property is held by the 1031 Agent and the Event of Default that precipitated the demand on the Guaranty is ongoing, the City or Authority may proceed with its demand under the Guaranty after the Development Property is under the control of the Developer.
Dated:



, 2014















David W. Peters
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