
SUPPLEMENTAL CULTURAL ARTS GRANT FOR ARTISTRY
MEMORANDUM OF UNDERSTANDING

This Memorandum of Understanding (“MOU”) is made and entered into this ___ of September, 2016, by and between the City of Bloomington, a Minnesota municipal corporation located at 1800 West Old Shakopee Road, Bloomington Minnesota 55431 (“City”), and Bloomington Theatre and Art Center dba Artistry, a Minnesota nonprofit corporation located at 1800 West Old Shakopee Road, Bloomington Minnesota 55431 (“Artistry”).
RECITALS

WHEREAS, pursuant to the City’s 2016 Cultural Arts Grant Funding Request for Proposal, Artistry applied for a grant and on June 27, 2016, the City Council awarded Artistry with a grant for $80,000 (“Grant”); and 

WHEREAS, Artistry paid $61,376 in user fees to the City for Artistry’s fiscal year ending June 30, 2016; and

WHEREAS, Artistry produces more than 60 percent of current programming and approximately three-quarters of all performing arts programming in the Bloomington Center for the Arts (“BCA”) and is a vital community asset serving Bloomington residents of all ages and backgrounds; and 
WHEREAS, Artistry’s vision for artistic excellence in quality and diversity of programming makes Artistry a key partner of the City in advancing the City’s strategic priorities; and    

WHEREAS, Artistry is preparing to launch a multi-year bridge campaign to move from its current  business model to one that serves a more diverse audience and is supported by a more balanced mix of contributed and earned incomes (“Campaign”); and
WHEREAS, Artistry requested that the City provide a multi-year supplemental cultural arts grant to assist Artistry during its transition and to leverage additional donor Campaign contributions (“Supplemental Grant”); and
WHEREAS, pursuant to Minnesota Statutes, Section 471.941 and the City Charter, the City Council desires to provide Artistry with a Supplemental Grant subject to certain conditions as set forth in this MOU and in exchange for cultural arts events and activities in the BCA during the term of this MOU.
NOW, THEREFORE, in consideration of the mutual covenants and promises expressed herein, and other good and valuable consideration, the receipt and sufficiency of which are acknowledged by both parties, the City and Artistry agree as follows:

AGREEMENT

1. Term and Termination. 

a. The effective date of this MOU is September 26, 2016, or the date the City obtains all required signatures, whichever is later. No payments will be made to Artistry until this MOU is fully executed. 
b. The termination date of this MOU is June 30, 2020, or earlier if terminated pursuant to the terms of this MOU.  Either party may terminate this MOU with reason or for no reason at all after six months’ written notice to the other party.
2. Consideration and Grant Payments.
a. The City will provide Artistry with no more than the following Supplemental Grant payments on the following schedule pursuant to the terms of this MOU:
i. On or before December 31, 2016: 
$300,000.00; 
ii. On or before June 30, 2017: 

$205,000.00;

iii. On or before June 30, 2018:

$205,000.00; 

iv. On or before June 30, 2019:

$205,000.00; and
v. On or before June 30, 2020:

$200,000.00.

b. In exchange for payments set forth in clause (a) of this section 2, Artistry agrees to comply with the terms of this MOU.
3. Conditions of Grant Payments.
a. Private donor participation.  The City will provide Artistry with each 2017, 2018, 2019, and 2020 payment as set forth in Paragraph 2.a above, so long as Artistry is successful in raising certain amounts from private Campaign contributions by certain dates as shall be mutually agreed upon by the City and Artistry and providing proof of the same to the City prior to those certain dates.  However, so long as Artistry raises at least fifty percent (50%) of its private Campaign contribution goal for each of the prior 12 months, the City shall grant Artistry no less than payments of $175,000.000 on the schedule set forth in Paragraph 2.a above; and the City reserves the right to reduce the payments set forth in Paragraph 2.a above if in its determination Artistry meets or exceeds its private Campaign contribution goal(s).
b. Ex-officio board members.  Artistry shall amend its organizational documents to provide for the addition of two (2) board members that represent the City. The City’s representatives shall be (1) a member of the City Council and (2) the City Manager or his or her designee from the City Manager’s leadership team.  Both ex-officio board members shall be non-voting members of Artistry’s board of directors.

c. Return on investment report. Artistry shall provide the City with an annual report by October 31 of each year beginning October 31, 2017, describing the City’s return on its investment through measurements, which may include but are not limited to earned media value, program impact, audience composition, and receipts from earned and contributed sources.
d. Existing artistry programs.  Artistry shall ensure, quantify, and measure its continuation of arts education and outreach programs and exhibitions and provide the City with a report regarding the same by October 31 of each year beginning October 31, 2017.  Artistry shall provide a minimum of seven (7) Greenberg Gallery exhibits, six (6) Atrium Gallery exhibits, and three (3) Schneider Theater productions at the BCA each calendar year.  
e. Box office and related services.  Artistry shall:
1) Provide box office and will call services for City and other resident arts organization performances, provided Artistry may change box office hours as needed to ensure efficient operations without unduly limiting patron access;

2) Not charge the City any fees for box office or will call services other than merchant fees and postage;
3) For a reasonable fee, provide other resident arts groups with (a) access to and use of the integrated marketing and fund development functions of any new database that Artistry may acquire and (b) box office and front of house services.  Artistry shall provide the same database access and use to the City without charge.  Further, upon the request of Continental Ballet Company, Artistry shall allow Continental Ballet to access and to use any new database and box office and front of house services for a reasonable fee. 
f. Scheduling and access.  City will not decrease access or guarantee increased access for Artistry or other resident arts organizations to facilities within the BCA from 2016 levels without providing sixty (60) days’ notice.  Notwithstanding the former, Artistry and City recognize the need to negotiate a mutually beneficial arrangement for the use of BCA theatres for production support and agree to negotiate before December 31, 2016. Artistry’s space requests must continue to be submitted to and approved by the City.  
g. Coordination. Artistry shall ensure its arts outreach activities work in concert with, and do not conflict with, programs conducted or planned by the City’s Cultural Arts program.  Artistry agrees to cooperate with the other resident organizations regarding BCA programming, access, coordination and related matters.

h. Naming rights. Artistry does not have naming rights for any BCA spaces and shall secure City approval before discussing any naming opportunities with potential Campaign donors. Nothing in this clause shall be read to be in conflict with that certain Agreement between the City and Bloomington Fine Arts Council for the Bloomington Center for the Arts dated November 16, 2000 and as amended February 4, 2002.
4. No guarantee.  Supplemental grant payments under this MOU do not in any way guarantee or prohibit other or additional city cultural arts funding for Artistry through the City’s annual cultural arts funding grant program.  Artistry shall remain eligible for the City’s annual cultural arts funding program as any other applicant for the same funds. 
5. Modification.  Any amendments to this MOU must be in writing and will not be effective until it has been executed and approved by the same parties who executed and approved the original grant agreement, or their successors in office.
6. Assignment. Artistry shall neither assign nor transfer any rights or obligations under this MOU without the prior written consent of the City and approval by the same parties that executed and approved this MOU, or their successors in office.
7. Subcontracting.  As required by state law, Artistry must pay all subcontractors, less any retainage, within 10 (ten) calendar days of Artistry’s receipt of payment from the City and must pay interest at the rate of one and one half percent per month or any part of a month to a subcontractor on any undisputed amount not paid in time to the subcontractor.
8. Waiver. If the City fails to enforce any provision of this MOU, that failure does not waive the provision or the City’s right to enforce it.
9. Entire Agreement. This MOU contains all negotiations and agreements between the City and Artistry. No other understanding regarding this MOU, whether written or oral, may be used to bind either party.
10. Indemnification. Artistry agrees to indemnify, save, and hold the City, its agents, officials, and employees harmless from any claims or causes of action, including reasonable attorneys’ fees which it, or its agents or contractors may hereinafter sustain, incur, or be required to pay, including reasonable attorneys’ fees which it, or its agents or contractors may hereinafter sustain, incur, or be required to pay, including attorney’s fees incurred by the City, arising from the performance of this MOU by Artistry or its agents or employees. Nothing in this MOU shall be construed as a waiver by the City of any immunities, defenses, or other limitations on liability to which the City is entitled by law, including but not limited to the maximum monetary limits on liability established by Minnesota Statutes, Chapter 466 or otherwise.  

11. Insurance. Artistry must keep sufficient and reasonable insurance in force at all times. The insurance must name the City as an additional insured. Artistry shall furnish proof of insurance acceptable to the City and include at least the following:

a. Commercial general liability: Artistry shall maintain commercial general liability insurance in these amounts: bodily injury in the amount of at least $500,000 per individual and $1,500,000 for injuries or death arising out of each occurrence; and

b. Property insurance: Artistry shall maintain property damage liability insurance in the amount of $1,500,000 for each occurrence.  
c. Artistry may use a combination of commercial general liability and umbrella coverage, as long as the City approves such use and it is evidenced on the certificate of insurance naming the City as an additional insured on both policies.  The umbrella needs to be a following form coverage and provide a thirty (30) day notice of cancelation.
d. Workers compensation: Artistry shall carry workers compensation insurance as required by Minnesota Statutes, Section 176.181, subdivision 2.

e. Notification and cancellation: Artistry agrees that said policies are non-cancelable and the City must be provided with documents evidencing replacement coverage prior to any cancelation. Artistry agrees to notify the City at least thirty (30) days prior to cancelation or change by Artistry or the insurance company in any of the aforementioned insurance policies. 
12. State Audits.  Pursuant to Minnesota Statutes, Section 16B.98, Artistry’s books, records, documents, and accounting procedures and practices of Artistry or other party relevant to this MOU are subject to examination by the State or the State Auditor or Legislative Auditor, or some or all as appropriate, for a minimum of six years from the end of this MOU, receipt and approval of all final reports, or the required period of time to satisfy all state and program retention requirements, whichever is later. 
13. Government Data Practices. Artistry must comply with the Minnesota Government Data Practices Act, Minnesota Statutes, Chapter 13, as it applies to all data provided by the City pursuant to this MOU, and as it applies to all data created, collected, received, stored, used, maintained, or disseminated by Artistry. 
14. Intellectual Property Rights. All rights, title, and interest in all of the intellectual property rights, including copyrights, patents, trade secrets, trademarks, and service marks in the works and documents created and paid for pursuant to this MOU shall be owned by Artistry.
15. Workers’ Compensation. Artistry certifies that it is in compliance with Minnesota state law pertaining to workers’ compensation insurance coverage. Artistry’s employees and agents will not be considered City employees. Any claims that may arise under the Minnesota Workers’ Compensation Act on behalf of these employees and any claims made by any third party as a consequence of any act or omission on the part of these employees are in no way the City’s obligation or responsibility.
16. Publicity and Endorsement.  Any publicity regarding the subject matter of this MOU must not be released without prior written approval from the City’s Authorized Representative. For purposes of this provision, publicity includes notices, informational pamphlets, press releases, research, reports, signs, and similar public notices prepared by or for Artistry individually or jointly with others, or any subcontractors, with respect to the program, publications, or services provided resulting from this grant agreement.  Artistry must not use the City’s logo or state that the City endorses its Campaign, products, or services.
17. Venue. This MOU shall be construed according to the laws of the state of Minnesota.    Venue for all legal proceedings out of this MOU, or its breach, must be in the appropriate state or federal court with competent jurisdiction in Hennepin County, Minnesota.
18. Applicable law. Artistry shall comply with all applicable local, state, and federal laws, regulations, and ordinances, including but not limited to those relating to nondiscrimination, affirmative action, and equal opportunity, now or hereafter enacted and any amendments thereto, including, but not limited to, Minnesota Statutes, Chapter 363 (the Minnesota Human Rights Act) and the Americans with Disabilities Act and ADA Amendments Act of 2008. 
19. Severability. Any provision of this MOU which is void or unenforceable may be severed from the remaining provisions without affecting the enforceability of the remaining provisions.
20. Authorized Representative. The City’s authorized representative is Center for the Arts Manager.  Artistry’s authorized representative is its Executive Director.
21. Notice. Any communication which must be sent by one party to the other shall be considered properly sent if hand delivered or sent by Unites States mail, registered or certified, postage prepaid and mailed to the following:
a)
As to the City:


City of Bloomington
1800 West Old Shakopee Road
Bloomington, MN 55431 
Attn:  City Manager

cc: City Attorney

b)
As to Artistry:


Artistry
1800 West Old Shakopee Road

Bloomington, MN 55431 

Attn:  Executive Director
22. Recitals.  The City and Artistry agree that the foregoing Recitals are true and correct and are fully incorporated in this MOU.
23. Authority to Execute.  The signatories to this MOU have the requisite authority to execute this Agreement on behalf of their respective entities.
24. Execution in Counterparts.  This MOU may be executed and delivered in two or more counterparts, each of which, when so delivered, shall be an original, but such counterparts shall together constitute but one and the same instrument and agreement.  
####
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IN WITNESS WHEREOF, the duly authorized representatives of the City and Artistry have executed this MOU in duplicate as the date set forth below.

CITY OF BLOOMINGTON, MINNESOTA

Dated: ______________________

By: _________________________________








Mayor
Dated: ______________________

By: _________________________________








City Manager
Approved as to form by the City Attorney: ____________________________________

ARTISTRY

Dated: ______________________

By: _________________________________








President
Dated: ______________________

By: _________________________________








Executive Director
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