
CONFIDENTIALITY AGREEMENT

This Agreement entered into as of ________, 2014 (the “Effective Date”), by and between the City of Bloomington, a Minnesota municipal corporation (“City”) and Lennar Multifamily Communities, LLC an Delaware limited liability corporation ( “LMC”).

RECITALS

WHEREAS, the City and the Bloomington Port Authority are parties to a redevelopment contract originally dated February 22, 2005 (“Contract”) as amended, with Bloomington Central Station, LLC to develop the 50-acre site in Bloomington’s South Loop District known as Bloomington Central Station.
WHEREAS, LMC received City Council approval on December 2, 2013 to develop and build 420 units of residential rental housing (hereinafter “Project”) on the Bloomington Central Station site located at 8001 and 8051 33rd Ave South in Bloomington.
WHEREAS, LMC intends to develop the project as a secondary developer as allowed by the Contract.

WHEREAS, the City, prior to any future commitment of public investment in the Project, intends to conduct due diligence and financial risk management for the Project in order to verify the financial pro-forma of the Project and the financial capacity of LMC by reviewing and analyzing the relevant data, consisting of confidential information (the “Permitted Purpose”).


WHEREAS, the parties wish to provide for the review of confidential information provided by LMC to the City.


NOW THEREFORE, the parties stipulate as follows:

1.
The term “Confidential Information” shall mean any and all information disclosed by LMC or its affiliates or agents to the City or their agents that (i) is marked or otherwise clearly identified as “Confidential” or with words to that effect, or (ii) given its content and context would be confidential and/or proprietary in nature.  All Confidential Information shall be treated as non-public information as allowed under the Minnesota Government Data Practices Act (hereinafter “MGDPA”), and specifically Minn. Stat. §§13.37 and 13.591.  The parties contemplate that information provided by LMC and its affiliates or agents will be made available for review by the City and its Agents. As used herein “Agents” means the City’s financial advisors, attorneys, project consultants and employees on a need-to-know basis.   


2.
The parties agree that the MGDPA creates a presumption that all data held by a governmental agency is public, and agree that the City has no authority to classify or guarantee the classification of data in its possession in any way that violates that law.  The parties also agree that as to data held or retained by the City the terms of Minn. Stat. §13.591 may apply.  Notwithstanding the foregoing, and to the extent legally permissible, the City agrees to treat all Confidential Information as confidential and agrees not to disclose such Confidential Information to any person or entity, except as expressly required hereunder to achieve the Permitted Purpose. 

3.
The parties agree that LMC will promptly provide the City and its Agents access to certain documents at the request of the City or its Agents.  If the documents requested by the City or its Agents contain information that LMC has identified as “Trade secret information” as defined in Minn. Stat. §13.37, then LMC may deliver such information separately from any other confidential information supplied to the City or its Agents, and the City, on behalf of itself and its Agents, agrees that (1) no copies shall be made of the trade secret information, and (2) upon completion of review of such materials, the City and its Agents shall return all trade secret information to LMC and otherwise comply with paragraph 7 below.  Copies of documents provided by LMC must be clearly identified as constituting Confidential Information, as set forth in paragraph 1, for the terms of this Agreement to apply.  The City shall inform its Agents of the terms and conditions of this Agreement. 

4.
If any person requests access to the Confidential Information provided for the City’s due diligence, the City will notify LMC of this request within one business day.


5.
If the City becomes aware of actual or threatened misuse or misappropriation of the Confidential Information provided by LMC, the City shall promptly notify LMC in writing of the same.

6.
The City or LMC may terminate this Agreement at any time by providing written notice to the other party.  Termination of this Agreement shall not affect the restrictions on disclosure of any Confidential Information disclosed hereunder.

7.
At LMC’s written request the City shall cause all physical copies of Confidential Information to be returned to LMC and electronic information deleted.  Without limiting the generality of the foregoing, the City agrees at LMC’s written request to erase, delete or destroy (in a manner satisfactory to LMC) any notes, documents, magnetic media and/ or other computer storage, including but not limited to system backups, which contain the Confidential Information identified by LMC as requiring destruction.  The City shall certify to LMC in writing such return or destruction of Confidential Information within 10 business days of LMC’s written request.  

8.
The parties acknowledge and agree that any breach of this Agreement by any party would cause harm to the non-breaching parties, and the non-breaching parties would not have an adequate remedy at law available to them and each party agrees, as to that party and its agents and affiliates, that there is no entitlement to consequential monetary damages upon any breach of this Agreement.  Any party’s delay in exercising or failure to exercise any remedy at any time shall not operate as a waiver of that party’s right to exercise any remedy for the same or subsequent breach at any time thereafter.  
8.
 This Agreement shall be governed by and construed in accordance with the laws of the State of Minnesota applicable to contracts made and to be performed wholly within Minnesota without regard to choice or conflict of laws or rules.

9.
In the event that any provision of this agreement or the application thereof becomes or is declared by a court of competent jurisdiction to be illegal, void or unenforceable, the remainder of this Agreement will continue in full force and effect and the application of such provision to other persons or circumstances will be interpreted so as to reasonably affect the intent of the parties hereto.

10.
All notices, consents, requests, demands and other communications hereunder are to be in writing, and are deemed to have been duly given and received:  (a)  when delivered in person,  (b)  three business days after deposit in the United States mail, postage prepaid, return receipt requested,  (c ) one business day after delivery to an overnight courier service with payment provided for, or (d) in the case of e-mail, telecopy or facsimile, when sent verification received and in each case with proof of delivery provided.  
11.
The obligations contained in this Agreement shall terminate three (3) years from the Effective Date.

12.
Notwithstanding the foregoing, the parties understand and acknowledge that the City is bound by the requirements of Minn. Stat. Chapter 13 (the Minnesota Government Data Practices Act) and must disclose information deemed public upon request pursuant to the terms of the MGDPA.  The City may choose not to erase, delete, destroy or return Confidential Information upon the request of LMC if at the time of LMC’s request there is an outstanding request for data related to the Project.
IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above-written.

LENNAR MULTIFAMILY COMMUNITIES, LLC
By: ____________________________________

Name: Doug Bober  
Its: Vice President
CITY OF BLOOMINGTON
_________________________________ 

Its: Mayor
_________________________________



Its: City Manager
_________________________________

Reviewed and approved by City Attorney
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