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SECONDARY DEVELOPMENT AGREEMENT
THIS SECONDARY DEVELOPMENT AGREEMENT, made as of the 10th day of December, 2014 (the “Agreement”), by and between the CITY OF BLOOMINGTON, MINNESOTA, a municipal corporation and political subdivision organized under its home rule charter and the laws of the State of Minnesota (the “City”), the PORT AUTHORITY OF THE CITY OF BLOOMINGTON, a public body corporate and politic organized under the laws of the State of Minnesota (the “Authority”), BLOOMINGTON CENTRAL STATION, LLC, a Delaware limited liability company (the “Master Developer”), and LMC Bloomington Holdings, LLC, a Delaware limited liability company (the “Secondary Developer”)
WITNESSETH:


WHEREAS, the Authority was created pursuant to Minnesota Statutes, Chapter 458 and Laws of Minnesota 1980, Chapter 453, amended and recodified as Minnesota Statutes, Sections 469.048 to 469.068 and 469.071 (the “Act”) and was authorized to transact business and exercise its powers by a resolution of the City Council of the City; and


WHEREAS, the Authority has undertaken a program to promote economic development and job opportunities and to promote the development of land which is blighted or underutilized within the City, and in this connection created a development project known as the Industrial Development District No. 1 – South Loop District (the “Industrial Development District”) pursuant to the Act; and


WHEREAS, pursuant to the Act, the Authority is authorized to acquire real property, or interests therein, and to undertake certain activities to facilitate the redevelopment of real property by private enterprise; and


WHEREAS, the City, the Authority, and the Master Developer have entered into that certain Redevelopment Contract, dated February 22, 2005 (the “Master Contract”), which set forth the terms of redevelopment of certain property located within Tax Increment Financing District No. 1-I (Bloomington Central Station) (the “TIF District”) located within the Industrial Development District; and


WHEREAS, Section 6.13 of the Master Contract states that either the City or the Authority will purchase property as designated by the Master Developer and legally described in EXHIBIT A (the “Development Property”) from the Master Developer for a purchase price of $5,273,000 under certain conditions and pursuant to a separate written document; and


WHEREAS, the Authority, as buyer, and the Master Developer, as seller, entered into that certain Purchase and Sale Agreement, dated October 27, 2005 (the “Purchase and Sale Agreement”), pursuant to which the Authority purchased the Development Property on October 28, 2005, and the Master Developer agreed to repurchase the Development Property no later than ten years following the acquisition of the Development Property by the Authority on October 28, 2005, all in accordance with Section 6.13 of the Master Contract; and


WHEREAS, the Master Developer has designated the Secondary Developer as a Secondary Developer under the Master Contract for the redevelopment of a portion of the Development Property and the City and the Authority have agreed to such designation; and


WHEREAS the Secondary Developer has determined to construct on a portion of the Development Property an approximately 431,000 square foot apartment building with 394 rental units and a parking ramp with approximately 664 spaces (the “Minimum Improvements”); and 

WHEREAS, in conjunction with the construction of the Minimum Improvements, the Secondary Developer and the Master Developer have petitioned the City to construct certain street, utility, sidewalk, and lighting improvements (the “Public Improvements”) pursuant to a Petition, Waiver and Agreement for Installation of Public Improvements and Assessment of the Costs Therefor, dated November 13, 2013, between the City, the Master Developer and the Secondary Developer, as amended; and
WHEREAS, in order to satisfy the Master Developer’s obligation under the Purchase and Sale Agreement to repurchase the Development Property, the Master Developer has requested that the Authority sell a portion of the Development Property directly to the Secondary Developer for purposes of constructing the Minimum Improvements at a purchase price representing a land write-down; and

WHEREAS, the Master Developer has further requested that the Authority convey a portion of the Development Property directly to BCS Management, LLC, an affiliate of the Master Developer, for the purposes of a street adjacent to the Minimum Improvements (BCS Management LLC will own the land upon which the street is constructed as part of the Public Improvements and BCS Management, LLC has provided the City with an easement for street purposes for as long as the Assessment Bonds remain outstanding) and convey a portion of the Development Property back to the Master Developer for future development south of the Minimum Improvements; and 


WHEREAS, in order to make the Minimum Improvements economically feasible, the Authority will (i) convey title to and possession of a portion of the Development Property to the Secondary Developer at a discounted price; (ii) provide tax increment assistance by issuing tax increment bonds to pay for the costs of the Parking Ramp (as defined herein); (iii) reimburse the Secondary Developer and the Master Developer with tax increment for special assessments paid for Public Improvements related to the Minimum Improvements; and (iv) reimburse the Secondary Developer for certain landscaping costs related to the Public Improvements with tax increment, subject to the provisions of this Agreement; and

WHEREAS, in order to make the Minimum Improvements economically feasible, the City will (i) approve the Authority’s conveyance of portions of the Development Property to the Secondary Developer, the Master Developer and BCS Management, LLC at a discounted price; (ii) forgive a portion of the City’s loan provided to the Authority to purchase the Development Property; (iii) issue the Assessment Bonds to finance a portion of the costs of the Public Improvements; and (iv) approve the issuance of the TIF Bonds by the Authority with pledge of the general obligation of the City; and

WHEREAS, in consideration of the assistance provided by the Authority and the City as described herein and subject to the conditions set forth herein, the Secondary Developer will construct the Minimum Improvements, pay special assessments related to the Public Improvements, pay certain landscaping costs related to the Public Improvements, and reserve eight units in the Minimum Improvements as affordable units for at least 10 years following the completion of the Minimum Improvements; and 

WHEREAS, in consideration of the assistance provided by the Authority and the City as described herein, the Master Developer will pay special assessments related to the Public Improvements; and 

WHEREAS, the Authority and the City believe that the development and redevelopment of the property within the TIF District pursuant to this Agreement, and fulfillment generally of this Agreement, are in the vital and best interests of the City and the health, safety, morals, and welfare of its residents, and in accord with the public purposes and provisions of the applicable State and local laws and requirements under which the Industrial Development District has been undertaken and is being assisted; and

NOW, THEREFORE, in consideration of the premises and the mutual obligations of the parties hereto, each of them does hereby covenant and agree with the other as follows:
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ARTICLE I

Definitions

Section 1.1.  Definitions.  In this Agreement, unless a different meaning clearly appears from the context:

Act means Minnesota Statutes, Sections 469.048 to 469.068 and 469.071, as amended.

Agreement means this Secondary Development Agreement, as it may be amended from time to time.
AHAP means the Agreement to Enter into Housing Assistance Payments Contract, between the Secondary Developer and the Housing and Redevelopment Authority in and for the City of Bloomington.
Authority means the Port Authority of the City of Bloomington, or any successor or assign.

Authority Representative means the Administrator of the Authority or another person designated in writing by the Authority Board to act as Authority Representative.

Available Tax Increment means 90% of the Tax Increment received by the Authority from the County.
BCS Management, LLC means BCS Management, LLC, a Minnesota limited liability company, or any successor and assign.
BCS Property means the portion of the Development Property to be conveyed back to the Master Developer for future development, as legally described in EXHIBIT A.
BCS Street Property means the portion of the Development Property to be conveyed to BCS Management, LLC for purposes of a street adjacent to the Minimum Improvements, as legally described in EXHIBIT A.
Certificate of Commencement means the certification provided to the Secondary Developer pursuant to Section 5.3(a) in substantially form set forth in EXHIBIT F.
Certificate of Completion means the certification provided to the Secondary Developer pursuant to Section 5.3(b) hereof in substantially form set forth in EXHIBIT G.
City means the City of Bloomington, Minnesota.

City Representative means the City Manager or person designated in writing by the City Manager to act as the City Representative.

Completion Guaranty means a written guaranty by Lennar Corporation, a Delaware corporation and the parent company of the Secondary Developer, of the completion of the Secondary Developer’s obligation to construct the Minimum Improvements pursuant to this Agreement, in substantially the form of EXHIBIT E hereto.
Commencement of Construction means the receipt of a building permit and the beginning of excavation for the Minimum Improvements by the Secondary Developer.

Construction Plans means the plans, specifications, drawings and related documents on the construction work to be performed by the Secondary Developer on the Lennar Property, including the Minimum Improvements, identified in EXHIBIT M.

Counted Value means, for purposes of this Agreement, as of the date of the Certificate of Completion, the sum of (i) the total costs of the Minimum Improvements constructed by the Secondary Developer; (ii) the value, as certified by an MAI appraiser, of the Lennar Property; and (iii) all funds of the Secondary Developer spent on soft costs for the Minimum Improvements expended by the Secondary Developer.

County means Hennepin County, Minnesota.

Deed has the meaning given in Section 4.2(a) hereof.

Deficiency Payment has the meaning given in Section 3.5 hereof.


Development Property means collectively, the Lennar Property, the BCS Property, and the BCS Street Property, all as legally described in EXHIBIT A.  
Event of Default means an action listed in Section 10.1 hereof.

Final Development Plans means the final development plans approved by the City and the Authority, in the form attached hereto as EXHIBIT J (administratively amended to require 394 units in the Minimum Improvements).
HAP means the Housing Assistance Payments Contract between the Secondary Developer and the Housing and Redevelopment Authority in and for the City of Bloomington, providing for project-based Section 8 assistance for 8 units in the Minimum Improvements as further described in Section 4.10(d).

Industrial Development District means Industrial Development District No. 1 – South Loop District.

Industrial Development Plan means the Amended and Restated Development Plan for the Industrial Development District approved and adopted by the Authority Board and the City Council of the City.

Land Closing means the closing on the sale of the Lennar Property by the Authority to the Secondary Developer pursuant to Section 4.2 hereof.

Lender means the entity or entities providing construction and/or permanent financing to the Secondary Developer for the Minimum Improvements, who will be secured by a first mortgage on the Lennar Property.
Lennar Landscaping Costs means the costs of the Lennar Landscaping Improvements paid by the Secondary Developer, the costs of which are expected to be approximately $415,000.  
Lennar Landscaping Improvements means the improvements to be completed by the Secondary Developer described in EXHIBIT N.
Lennar Property means the portion of the Development Property to be conveyed to the Secondary Developer for the development of the Minimum Improvements, as legally described in EXHIBIT A.
Lennar Purchase Agreement means the Purchase Agreement, dated December 5, 2013, between Secondary Developer and Master Developer, as it has been amended and may be further amended.

Loan Closing means the closing by the Secondary Developer on financing sufficient, together with the proceeds of the TIF Bonds and other moneys available for such purpose, to pay the costs of constructing the Minimum Improvements. 

Material Change means a change in construction plans that adversely affects generation of tax increment or changes the number of units of rental housing.

Master Contract means the Redevelopment Contract, dated February 22, 2005, between the City, the Authority, and the Master Developer, as amended and as it may be further amended.
Master Contract Escrow Account means the Escrow Account established pursuant to Article 6 of the Master Contract and held by the Authority as an escrow fund, to which certain Available Tax Increment will be deposited pursuant to Section 4.9.
Master Developer means Bloomington Central Station, LLC, a Delaware limited liability company, or any successor or assign.
Master Developer Assessments means the special assessments imposed on the Master Developer Assessment Property pursuant to Minnesota Statutes, Chapter 429, to pay for a portion of the Public Improvements, as described in Section 4.7(d).

Master Developer Assessment Property means the property legally described in EXHIBIT B.

Master Development TIF means the tax increment derived from all parcels of the TIF District except for the Lennar Property that are available under the Master Contract to reimburse Master Developer for eligible project costs.

Master Developer TIF Escrow Fund (Lennar Project) means the fund described in Section 4.9(e)(iii) to be held by the Authority as an escrow fund, to which certain Available Tax Increment will be deposited pursuant to Section 4.9(e)(iii), and from which payments will be made only for the purposes of satisfying deficiencies in amounts available to make payments to the Master Developer described in Section 4.9(e)(iii) until the Master Developer has been reimbursed for all Master Developer Assessments.
Maturity Date means the latest of (i) the date that the TIF Bonds are no longer outstanding; (ii) the date the Special Assessment Bonds are no longer outstanding; (iii) the date the Secondary Developer has been fully reimbursed for all Special Assessments paid with respect to the Public Improvements; (iv) the date the Master Developer is reimbursed in full for the Master Developer Assessments; and (v) the date the Secondary Developer is reimbursed in full for the Lennar Landscaping Costs, plus interest thereon as provided in Section 4.8(b).
Minimum Assessment Agreement means the Minimum Assessment Agreement, to be dated the date of the Land Closing, between the Secondary Developer, the City, and the Authority in substantially the form set forth in EXHIBIT D and as described in Section 7.3.

Minimum Improvements means the construction on the Lennar Property of an approximately 394 unit multifamily rental housing facility and the Parking Ramp consistent with the Final Development Plans.

Minimum Market Value has the meaning provided in Section 7.3(a) hereof.

Mortgage means any mortgage made by the Secondary Developer which is secured, in whole or in part, with the Lennar Property, and any modification, supplement, extension, renewal or amendment thereof.
Parking Ramp means a parking ramp to be constructed and owned by the Secondary Developer as a component of the Minimum Improvements with approximately 664 parking spaces.

Petition and Waiver Agreement means the Petition, Waiver and Agreement for Installation of Public Improvements and Assessment of the Costs Therefor, dated November 13, 2013, between the City, the Master Developer and the Secondary Developer, as amended.  The Petition and Waiver Agreement may be amended so that the Master Developer and the Secondary Developer have separate petition and waiver agreements with the City.  If separate agreements are executed, the term “Petition and Waiver Agreement” shall refer to the respective petition and waiver agreements as the context indicates.
Plat means the plat of the Development Property in the form set forth in EXHIBIT K.
Public Improvements means the street, utility, sidewalk, and lighting necessary for the Minimum Improvements described as Infrastructure Improvements Project, City Project No. 2013-305, to be constructed by the City, as described in EXHIBIT I.

Purchase and Sale Agreement means the Purchase and Sale Agreement, dated October 27, 2005, between the Master Developer and the Authority.


Recapture Agreement means the Recapture Agreement to be dated the date of the Land Closing, between the Secondary Developer and the Authority in substantially the form set forth in EXHIBIT L.

Secondary Developer means LMC Bloomington Holdings, LLC, a Delaware limited liability company, together with its successors and assigns.
Special Assessment Bonds means the tax-exempt general obligation bonds to be issued by the City to finance the Public Improvements, or any bonds issued to refund the Special Assessment Bonds.

Special Assessments means the special assessments imposed on the Lennar Property pursuant to Minnesota Statutes, Chapter 429, to pay for the Public Improvements.  

State means the State of Minnesota.

Tax Increment means that portion of the real property taxes that is paid with respect to the Lennar Property and that is remitted to the Authority as tax increment pursuant to the TIF Act, and that is not required by law, as of the date received by the Authority, to be paid to other taxing jurisdictions.  Tax Increment shall be calculated in accordance with Section 469.177, subdivision 3(a) of the TIF Act.  
Tax Official means any City assessor, County assessor, County auditor, County or State board of equalization, the commissioner of revenue of the State, or any State or federal district court, the tax court of the State, or the State Supreme Court.

TIF Act means Tax Increment Financing Act, Minnesota Statutes, Sections 469.174 to 469.1794, as amended.

TIF Bonds means the taxable general obligation bonds to be issued by the Authority to finance the Parking Ramp, or any bonds issued to refund such bonds.
TIF Bonds Advances means any monies advanced by the City or the Authority (other than Available Tax Increment) to pay when due the principal of or interest on the TIF Bonds.
TIF District means Tax Increment Financing District No. 1-I (Bloomington Central Station).

TIF Escrow Fund means the fund described in Section 4.6(b), to be held by the Authority as an escrow fund, to which certain Available Tax Increment will be deposited pursuant to Section 4.9(e) and from which payments will be made for the purposes described in Section 4.9.
TIF Plan means the Amended and Restated Tax Increment Financing Plan for Tax Increment Financing District 1-I (Bloomington Central Station), as it may be amended in the future.
Unavoidable Delays means delays beyond the reasonable control of the party seeking to be excused as a result thereof, including delays which are the direct result of strikes, lockouts or other labor troubles, prolonged adverse weather or acts of God, fire or other casualty to the Minimum Improvements, litigation commenced by third parties which, by injunction or other similar judicial action, directly results in delays, or acts of any federal, state or local governmental unit (other than the Authority in properly exercising its rights under this Agreement) which directly result in delays.  
(The remainder of this page is intentionally left blank.)

ARTICLE II

Representations and Warranties
Section 2.1.  Representations by the Authority.  The Authority hereby represents and warrants as the basis for the undertaking on its part herein contained that:

(a)
The Authority is a port authority organized and existing under the laws of the State.  The Authority has the power to enter into this Agreement and carry out its obligations hereunder, and execution of this Agreement has been duly, properly and validly authorized by the Authority.

(b)
Pursuant to the terms of this Agreement, the Authority intends to (i) convey title to and possession of portions of the Development Property to the Secondary Developer, the Master Developer and BCS Management, LLC at a discounted price; (ii) provide tax increment assistance to the Secondary Developer by issuing the TIF Bonds to pay for the costs of the Parking Ramp; (iii) reimburse the Secondary Developer with Available Tax Increment for Special Assessments and the Lennar Landscaping Costs, together with interest thereon as provided in Section 4.8(b); and (iv) reimburse the Master Developer with Available Tax Increment for Master Developer Special Assessments, all to make the construction of the Minimum Improvements on the Lennar Property economically feasible and promote future development in the Industrial Development District of the City.  
(c)
The execution, delivery and performance of this Agreement and of any other documents or instruments required pursuant to this Agreement by the Authority, and consummation of the transactions contemplated therein and the fulfillment of the terms thereof, do not and will not conflict with or constitute a breach of or default under any existing (i) indenture, mortgage, deed of trust or other agreement or instrument to which the Authority is a party or by which the Authority or any of its property is or may be bound; or (ii) legislative act, constitution or other proceedings establishing or relating to the establishment of the Authority or its officers or its resolutions.

(d)
There is not pending, nor to the best of the Authority’s knowledge is there threatened, any suit, action or proceeding against the Authority before any court, arbitrator, administrative agency or other governmental authority that materially and adversely affects the validity of any of the transactions contemplated hereby, the ability of the Authority to perform its obligations hereunder, or the validity or enforcement of this Agreement.
(e)
To the actual knowledge of the Authority, there is no event of default under the Master Development Agreement, or continuing event, which with the passage of time would constitute an event of default, that could adversely affect the performance by the Authority of any of its obligations hereunder.
Section 2.2.  Representations by the City.  The City hereby represents and warrants as the basis for the undertaking on its part herein contained that:

(a)
The City is a home rule city duly organized and existing under its Charter and the laws of the State.  The City has the power to enter into this Agreement and carry out its obligations hereunder.

(b)
Pursuant to the terms of this Agreement, the City intends to (i) approve the Authority’s conveyance of portions of the Development Property to the Secondary Developer, the Master Developer and BCS Management, LLC at a discounted price; (ii) forgive a portion of the City’s loan provided to the Authority to purchase the Development Property; (iii) issue the Assessment Bonds to finance a portion of the costs of the Public Improvements, all to make the construction of the Minimum Improvements on the Lennar Property economically feasible and promote future development in the Industrial Development District; and (iv) approve the issuance of the TIF Bonds by the Authority with pledge of the general obligation of the City.
(c)
The execution, delivery and performance of this Agreement and of any other documents or instruments required pursuant to this Agreement by the City, and consummation of the transactions contemplated therein and the fulfillment of the terms thereof, do not and will not conflict with or constitute a breach of or default under any existing (i) indenture, mortgage, deed of trust or other agreement or instrument to which the City is a party or by which the City or any of its property is or may be bound; or (ii) legislative act, constitution or other proceedings establishing or relating to the establishment of the City or its officers or its resolutions.

(d)
There is not pending, nor to the best of the City’s knowledge is there threatened, any suit, action or proceeding against the City before any court, arbitrator, administrative agency or other governmental authority that materially and adversely affects the validity of any of the transactions contemplated hereby, the ability of the City to perform its obligations hereunder, or the validity or enforcement of this Agreement.
(e)
To the actual knowledge of the City, there is no event of default under the Master Development Agreement, or continuing event, which with the passage of time would constitute an event of default, that could adversely affect the performance by the City of any of its obligations hereunder.
Section 2.3.  Representations and Warranties by the Master Developer.  The Master Developer represents and warrants that:

(a)
The Master Developer is a limited liability company duly organized and in good standing under the laws of the State of Delaware, is duly authorized to transact business within the State, and has the power to enter into this Agreement.

(b)
Neither the execution and delivery of this Agreement, the consummation of the transactions contemplated hereby, nor the fulfillment of or compliance with the terms and conditions of this Agreement is prevented, limited by or conflicts with or results in a breach of, the terms, conditions or provisions of any corporate restriction or any evidences of indebtedness, agreement or instrument of whatever nature to which the Master Developer is now a party or by which it is bound, or constitutes a default under any of the foregoing.
(c)
Whenever the City or the Authority shall employ attorneys or incur other expenses for the collection of payments due or to become due from the Master Developer or for the enforcement of performance or observance of any obligation or agreement on the part of the Master Developer under this Agreement, and the City or the Authority prevails in such action, the Master Developer agrees that it shall, within 20 business days of written demand by the City or the Authority, pay to the City or the Authority the reasonable fees of such attorneys and such other expenses so incurred by the City and the Authority.
(d)
There is no event of default under the Master Development Agreement, or continuing event, which with the passage of time would constitute an event of default, that could adversely affect the performance by the Master Developer of any of its obligations hereunder.

Section 2.4.  Representations and Warranties by the Secondary Developer.  The Secondary Developer represents and warrants as the basis for the undertaking on its part contained herein that:

(a)
The Secondary Developer is a limited liability company duly organized and in good standing under the laws of the State of Delaware, is duly authorized to transact business within the State, and has the power to enter into this Agreement.

(b)
The Secondary Developer will construct, operate and maintain the Minimum Improvements in accordance with the terms of this Agreement, the Final Development Plans, the Construction Plans, the Industrial Development Plan and all local, state and federal laws and regulations (including, but not limited to, environmental, zoning, building code and public health laws and regulations).

(c)
The Secondary Developer has received no notice or communication from any local, state or federal official that the activities of the Secondary Developer, the City or the Authority on the Lennar Property may be or will be in violation of any environmental law or regulation (other than those notices or communications of which the Authority is aware).  The Secondary Developer is aware of no facts the existence of which would cause it to be in violation of or give any person a valid claim under any local, state or federal environmental law, regulation or review procedure.

(d)
The Secondary Developer will obtain, in a timely manner, all required permits, licenses and approvals, and will meet, in a timely manner, all requirements of all applicable local, state and federal laws and regulations which must be obtained or met before the Minimum Improvements may be lawfully constructed.  

(e)
Neither the execution and delivery of this Agreement, the consummation of the transactions contemplated hereby, nor the fulfillment of or compliance with the terms and conditions of this Agreement is prevented, limited by or conflicts with or results in a breach of, the terms, conditions or provisions of any corporate restriction or any evidences of indebtedness, agreement or instrument of whatever nature to which the Secondary Developer is now a party or by which it is bound, or constitutes a default under any of the foregoing.

(f)
Whenever any Event of Default occurs and if the City or the Authority shall employ attorneys or incur other expenses for the collection of payments due or to become due or for the enforcement of performance or observance of any obligation or agreement on the part of the Secondary Developer under this Agreement, and the City or the Authority prevails in such action, the Secondary Developer agrees that it shall, within 20 business days after written demand by the City or the Authority, pay to the City or the Authority the reasonable fees of such attorneys and such other expenses so incurred by the City and the Authority.

(g)
The proposed development by the Secondary Developer hereunder would not occur but for the land write-down assistance and the tax increment financing assistance being provided by the Authority and the City hereunder.

(h)
The Secondary Developer shall promptly advise the City and the Authority in writing of all litigation or claims materially affecting any part of the Minimum Improvements and all written complaints and charges made by any governmental authority materially affecting the Minimum Improvements or materially affecting the Secondary Developer or its business which may delay or require changes in construction of the Minimum Improvements. 
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ARTICLE III
Master Developer Agreements

Section 3.1.  Designation of Secondary Developer.  Pursuant to Section 4.3 of the Master Contract, the Master Developer designates LMC Bloomington Holdings, LLC as the Secondary Developer for the Lennar Property to undertake the construction and equipping of the Minimum Improvements.  Based on the Secondary Developer’s covenants and representations in this Agreement, the City and the Authority have consented to such designation.

Section 3.2.  Assignment of Rights Under Master Contract.  The Master Developer hereby assigns its rights under the Master Contract with respect to the Lennar Property to the Secondary Developer and the Secondary Developer hereby agrees to accept such rights as set forth herein.  
As of the date of this Secondary Development Agreement, the Secondary Developer assumes and agrees to perform its obligations under this Agreement, which shall satisfy Master Developer’s obligations related to the Lennar Property under the following Sections of the Master Contract:

Section 7.2 (Submission and Approval of Final Development Plans)

Section 7.3(3) (Copy of Notice of Default from Lender to Authority and City)

Section 7.5 (Commencement of Construction)
Section 7.6 (Certificate of Completion)
Section 7.7 (Documentation of Counted Value)

Section 7.8 (Recording of Certification of Completion)
Section 8.1 (Insurance)
Section 8.2 (Eminent Domain)
Section 8.3 (Indemnification)
All parties to this Agreement acknowledge and agree that all of the Secondary Developer’s obligations with respect to the Lennar Property are described in this Agreement and if there is a conflict between this Agreement and the Master Contract, the terms of this Agreement shall prevail.

Section 3.3.  Termination of Agreements Related to Development Property.  Pursuant to Section 6.13 of the Master Contract and the Purchase and Sale Agreement, the Authority purchased the Development Property from the Master Developer on October 28, 2005 for a cost of $5,273,000.  Pursuant to Section 18 of the Purchase and Sale Agreement, the Master Developer must repurchase the Development Property from the Authority no later than October 28, 2015.  The Master Developer has determined to exercise its option to repurchase the Development Property and has requested that the Authority (i) convey the Lennar Property directly to the Secondary Developer for purposes of constructing the Minimum Improvements as provided herein; (ii) convey the BCS Street Property to BCS Management, LLC for purposes of a street adjacent to the Minimum Improvements; and (iii) convey to the BCS Property back to the Master Developer for purposes of future development south of the Minimum Improvements.  

The Authority and the City agree to convey the Development Property to the Secondary Developer, the Master Developer, and BCS Management, LLC as described above in exchange for the Secondary Developer paying a purchase price of $1,123,000 for the Lennar Property, which represents a land write-down made by the Authority and the City (through the forgiveness of an interfund loan made by the City to the Authority to purchase the Development Property) in the amount of $4,150,000.  

Upon the receipt of the purchase price of $1,123,000, the Authority shall disburse such funds to the City in payment of a portion of the interfund loan created by Resolution No. 2005-128 made to the Authority on October 17, 2005 to purchase the Development Property.  The City agrees to forgive the remaining principal amount of the interfund loan in the amount of $4,150,000.


Following the Authority’s receipt of the purchase price of $1,123,000, Section 6.13 of the Master Contract and the Purchase and Sale Agreement shall be satisfied and the Master Developer will have no further obligations relating to the Development Property under the Purchase and Sale Agreement.  Upon such payment, the Master Developer, the City and the Authority will execute the necessary documents to satisfy the Memorandum of Obligation to Repurchase Property recorded against the Development Property.  
Section 3.4  Use of Master Development TIF.  At any time Available Tax Increment and any amounts in the Master Developer TIF Escrow Fund (Lennar Project) are not sufficient to reimburse the Master Developer for Master Developer Assessments pursuant to the priority of payments set forth in Section 4.9, upon request from the Master Developer, the Authority will reimburse the Master Developer for Master Developer Assessments with Master Development TIF.  

Section 3.5.  Deficiency Payments.  Subsequent to issuance of the TIF Bonds and continuing until the TIF Bonds are no longer outstanding, if the Available Tax Increment received (or reasonably expected to be received) by the Authority 10 days before any semi-annual scheduled payment date for principal of or interest on the TIF Bonds is less than the amount necessary to make such principal or interest payment (after crediting any capitalized interest, any balance in the debt service fund established for the TIF Bonds as of such date, and any balance in the TIF Escrow Fund established for the TIF Bonds as of such date) because of (i) a reduction in class rates applicable to the Minimum Improvements, (ii) a reduction in estimated market value of the Minimum Improvements for any reason, (iii) the property taxes on the Lennar Property having not been paid when due, or (iv) a statutory or regulatory change that causes the reduction of Tax Increment, then the Authority, subject to the limitations set forth below, may take a Deficiency Payment from Master Development TIF to satisfy any such deficiency.  If the Authority chooses to take a Deficiency Payment from Master Development TIF, it shall provide notice to the Master Developer of such fact and the amount of such deficiency in Available Tax Increment.  The Authority may take a Deficiency Payment from Master Development TIF if funds are available in the Master Contract Escrow Account following the payment of any and all amounts due and owing the Master Developer for reimbursement of assessments or other obligations created by the Master Contract, this Agreement, or any other secondary development agreements related to the TIF District.  A “Deficiency Payment” means, as of ten (10) days prior to the date principal and/or interest is due on the TIF Bonds, the difference between the Available Tax Increment (including any funds held in the debt service fund established for the TIF Bonds and the balance in the TIF Escrow Fund) and the amount needed to pay the next principal and interest payment on the TIF Bonds on the next payment date.  The maximum amount of Deficiency Payments annually shall be the maximum amount of debt service on the TIF Bonds in the year in which the Deficiency Payment is made.  The total amount of Deficiency Payments made during the term of the TIF Bonds from Master Development TIF shall not exceed $5,000,000 cumulatively; provided, however, any Deficiency Payments repaid to the Master Contract Escrow Account pursuant to Section 3.6 shall not be included in the $5,000,000 maximum amount.

Section 3.6.  Repayment of Master Development TIF.  Any Master Development TIF used to reimburse Master Developer for Master Developer Assessments pursuant to Section 3.4 or used for the Deficiency Payments described in Section 3.5 will be repaid to the Master Contract Escrow Account based on the priority of payments set forth in Section 4.9 hereof.  
Section 3.7.  Future Development of Reverted Development Property.  In the event that the Development Property reverts to the Authority pursuant to Section 10.4, the Development Property will not be subject to the provisions of the Master Contract and the Tax Increment derived from the Development Property can be used for future development of the Development Property.  The Master Developer shall cooperate with the City and the Authority for future development of the Development Property, which shall include but is not limited to the Master Developer granting an access easement for vehicles and pedestrians to enter the Development Property and approval of all entitlements required for development, as required by the City Code.  The City and the Authority will cooperate with the Master Developer to ensure that any future development on the Development Property participates equitably with other properties in the TIF District with respect to costs relating to the roadways, utilities, storm drainage systems, park systems, and other similar improvements in the TIF District.   
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ARTICLE IV
Property Acquisition; Financing

Section 4.1.  Acquisition and Conveyance of Lennar Property.  In order to assist the Secondary Developer in making the development of the Minimum Improvements economically feasible, the Authority and the City have agreed that the Authority will convey title to and possession of the Lennar Property to the Secondary Developer, subject to all the terms and conditions of this Agreement.


Section 4.2.  Conditions of Conveyance; Purchase Price.  

(a)
The Authority shall convey title to and possession of the Lennar Property to the Secondary Developer by a limited warranty deed in substantially the form set forth in EXHIBIT C (the “Deed”).  The Authority’s obligation to convey the Lennar Property to the Secondary Developer is subject to satisfaction of the following terms and conditions:

(i)
the Secondary Developer executing and delivering to the Authority the Minimum Assessment Agreement, the Recapture Agreement, and the Completion Guaranty; 
(ii)
there being no uncured Event of Default by Secondary Developer under this Agreement; and
(iii)
the recording of the plat of the Development Property in the form attached hereto as EXHIBIT K.


(b)
The “Purchase Price” to be paid to the Authority by the Secondary Developer in exchange for the conveyance of the Lennar Property shall be $1,123,000.00, which represents a land write-down made by the Authority and the City (through the forgiveness of an interfund loan made to the Authority to purchase the Lennar Property) in the amount of $4,150,000.  


(c) 
Pursuant to Section 10.4 hereof, the Lennar Property may revert back to the Authority if Commencement of Construction does not occur on or before September 30, 2015.  

Section 4.3.  Place of Document Execution, Delivery, and Recording.  

(a)
Unless otherwise mutually agreed by the Authority, the City, the Master Developer, and the Secondary Developer, the execution and delivery of all deeds, documents, and the payment of the Purchase Price shall be made at the offices of the Authority.


(b)
The Deed shall be in recordable form and shall be promptly recorded in the proper office for the recordation of deeds and other instruments pertaining to the Lennar Property.  At Land Closing, the Secondary Developer shall pay: all recording costs, including State deed tax, in connection with the conveyance of the Lennar Property; costs of recording any instruments used to clear title encumbrances; and title insurance commitment fees and premiums, if any, and title company closing fees, if any.  The Land Closing is expected to occur on or before December 31, 2014, but may occur later by mutual agreement of the Secondary Developer and the Master Developer.  


Section 4.4.  Title.  

(a)
The Authority shall have no obligation to take any action to clear defects in the title to the Lennar Property, other than good faith efforts to assist Master Developer with curing any title defects identified by Secondary Developer in connection with the Lennar Purchase Agreement.  Nothing herein shall release Master Developer from its title warranties and title clearance covenants and obligations set forth in the Lennar Purchase Agreement.

(b)
The Authority shall take no actions to encumber title to the Lennar Property between the date of this Agreement and the time which the Deed is delivered to the Secondary Developer.


Section 4.5.  Soil Conditions; Other Representations.  

(a)
The Secondary Developer acknowledges that the Authority makes no representations or warranties as to the condition of the soils on the Lennar Property or its fitness for construction of the Minimum Improvements or any other purpose for which the Secondary Developer may make use of such property.  With respect to the Authority, the Secondary Developer acquires the Lennar Property “as is.”  Nothing in this Agreement shall release the Master Developer from its representations, warranties, covenants and obligations set forth in the Lennar Purchase Agreement.

(b)
Any time and from time to time prior to the date of Land Closing, the Secondary Developer, and any person or persons selected by Secondary Developer, shall be permitted access to the Lennar Property for the purpose of conducting such studies and investigations of the Lennar Property as the Secondary Developer deems appropriate, which studies and investigations shall be conducted at the Secondary Developer’s sole expense and pursuant to any other terms and conditions of this Agreement.  The Secondary Developer agrees to indemnify the Authority against any liability, cost or expense incurred by the Authority as a result of such studies and investigations conducted by Secondary Developer and Secondary Developer’s entry onto the Lennar Property, including but not limited to fines, court costs, reasonable attorneys’ fees and remedial costs; provided in no event shall Secondary Developer be liable in any way for hazardous materials existing on the Lennar Property or any other portion of the Development Property.  Such studies may include without limitation, physically inspecting the Lennar Property and reviewing the Authority’s records concerning the Lennar Property, which records shall be made reasonably available to Secondary Developer.  


(c)
The Authority discloses that there is not an individual sewage treatment system on or serving the Lennar Property.


(d)
The Authority does not know of any wells on the Lennar Property, and will so certify in the Deed conveying the Lennar Property to the Secondary Developer.

Section 4.6.  Financing of Parking Ramp.  

(a)
The Authority will pay or reimburse the Secondary Developer for payment of up to $6,800,000 of the costs of the Parking Ramp from the proceeds of the TIF Bonds issued by the Authority, or from other moneys advanced by the City or the Authority to be reimbursed from such proceeds.  The TIF Bonds will be secured by and are expected to be paid with Available Tax Increment.  The TIF Bonds will also be secured by the full faith and credit of the City.  The TIF Bonds will be issued in the maximum principal amount of approximately $7,550,000 ($6,800,000, plus costs of issuance and capitalized interest) for a term of twenty (20) years.  Interest on the TIF Bonds accruing during the construction of the Parking Ramp will be paid with proceeds of the TIF Bonds.  The proceeds of the TIF Bonds will be disbursed pursuant to a master disbursement agreement between the Authority, the Secondary Developer and the Lender, to be executed on or prior to the Loan Closing.  Proceeds of the TIF Bonds will be disbursed to pay the costs of the Parking Ramp pursuant to the provisions of Section 4.16.

(b)
The Authority shall apply Available Tax Increment to pay principal of and interest on the TIF Bonds when due pursuant to Section 4.9.  To ensure there will be sufficient Available Tax Increment to pay all the principal of and interest on the TIF Bonds and to repay any TIF Bonds Advances, the Authority shall create and maintain an escrow fund (the “TIF Escrow Fund”) and the Authority shall deposit Available Tax Increment to the TIF Escrow Fund as and to the extent described in Section 4.9.  At any time Available Tax Increment received in the six months prior to the debt service payment dates of the TIF Bonds is not sufficient to pay debt service on the TIF Bonds, the Authority will draw funds from the TIF Escrow Fund to pay debt service on the TIF Bonds.  At any time Available Tax Increment is not sufficient to pay debt service on the TIF Bonds and the City or the Authority advances monies to pay such debt service, the Authority will draw funds from the TIF Escrow Fund when available to repay such TIF Bonds Advances.  At the discretion of the Authority, the Authority may use funds in the TIF Escrow Fund to redeem all or a portion of the principal amount of the TIF Bonds if the Authority finds that the TIF Escrow Fund has a healthy balance, and based on the then-current receipt of Available Tax Increment and projections regarding future Available Tax Increment, there is no reason to believe future receipt of Available Tax Increment will be insufficient to pay the obligations created under this Agreement to be paid semi-annually with Available Tax Increment.

(c)
The Authority will hire an independent third party to review the costs of the Parking Ramp prior to the issuance of the TIF Bonds and during the construction of the Parking Ramp in order to ensure that the proceeds of the TIF Bonds are being used in accordance with the terms of this Agreement for the costs of the Parking Ramp.  The Secondary Developer will cooperate fully with the third party consultant in its review of the construction costs of the Parking Ramp.

(d)
Notwithstanding the foregoing, the Authority will not issue the TIF Bonds and the City will not enter into a construction contract for the Public Improvements unless the following conditions have been met:

(i)
the Secondary Developer has submitted and the City and the Authority having approved evidence of financing for the Minimum Improvements as required under Section 8.1 hereof;

(ii)
the Loan Closing has occurred;
(iii)
the Secondary Developer has executed and delivered to the Authority the AHAP and a master disbursing agreement between the Authority, the Secondary Developer, and the Lender; 

(iv)
the Secondary Developer has submitted to the City and the Authority an executed construction contract for the Minimum Improvements;

(v)
the Secondary Developer has provided evidence that Commencement of Construction will occur on or before September 30, 2015; 

(vi)
there are no uncured Event of Default by Secondary Developer under this Agreement; and
(vii)
if required as described in Section 4.10(d), there has been delivered to the Authority of a revised Exhibit B to the Recapture Agreement mutually agreeable to the Secondary Developer and the Authority.

Section 4.7.  Construction and Financing of Public Improvements.  
(a)
The City will construct the Public Improvements simultaneously with the construction by the Secondary Developer of the Minimum Improvements.  The City and Secondary Developer will coordinate the timing of the construction of the Minimum Improvements and the Public Improvements.  The Public Improvements are expected to cost no more than $1,775,000.  The City will pay up to $1,775,000 of the costs of the Public Improvements with moneys available to the City for such costs.  The City will reimburse itself for the costs of the Public Improvements it pays with the proceeds of the Special Assessment Bonds issued by the City after the Public Improvements have been completed.  The Special Assessment Bonds will be secured and are expected to be paid from (i) up to $875,000 in Special Assessments levied against the Lennar Property; (ii) if the Public Improvements cost more than $1,275,000 (with $875,000 of the costs assessed against the Lennar Property and $400,000 of the costs paid with the grant described below), up to $500,000 in Special Assessments levied against the Master Developer Assessment Property; and (iii) the full faith and credit of the City.  The City expects to enter into a construction contract for the Public Improvements in the spring of 2015.  The City, the Master Developer, and the Secondary Developer will enter into an amendment to the Petition and Waiver Agreement to reflect the maximum amount of assessments to be paid by the Master Developer and the Secondary Developer, subject to the foregoing limits.  The City, working in cooperation with the Secondary Developer has obtained a transit-oriented development grant from the County in the amount of $400,000 to fund the remaining costs of the Public Improvements.  

(b)
The Secondary Developer acknowledges that the City will specially assess the Lennar Property in accordance with Minnesota Statutes, Chapter 429 for the costs of the Public Improvements in the amount of up to $875,000 in accordance with the Petition and Waiver Agreement, as amended.  


(c) 
If and when Available Tax Increment becomes available, the Authority will reimburse the Secondary Developer for the costs of the Special Assessments it has paid with respect to the Public Improvements based on the priority of payments set forth in Section 4.9 hereof.

(d)
If the Public Improvements cost more than $1,275,000 (with $875,000 of the costs assessed against the Lennar Property and $400,000 of the costs paid with the grant described in Section 4.7(a)), the Master Developer acknowledges that the City will specially assess the Master Developer Assessment Property in accordance with Minnesota Statutes, Chapter 429 for any remaining costs of the Public Improvements up to a maximum of $500,000 in accordance with the Petition and Waiver Agreement, as amended.  


(e)
If and when Available Tax Increment becomes available, the Authority will reimburse the Master Developer for the costs of the Master Developer Assessments it has paid with respect to the Public Improvements based on the priority of payments set forth in Section 4.9 hereof.

(f)
Notwithstanding the foregoing, the City will not issue the Assessment Bonds unless the conditions set forth in Section 4.6(d) have been satisfied.

(g)
The City will not charge any City sewer access charges in connection with the development of the Minimum Improvements.

(h)
Notwithstanding anything in the Master Contract to the contrary, the City hereby waives any rights it may have under Section 5.2 of the Master Contract or otherwise to require Master Developer or Secondary Developer to submit any security to the City in connection with the construction of the Public Improvements.  
Section 4.8.  Construction and Payment of Lennar Landscaping Improvements.
(a) The Secondary Developer will construct the Lennar Landscaping Improvements simultaneously with the construction of the Minimum Improvements.  The City and Secondary Developer will coordinate the timing of the construction of the Public Improvements and the Lennar Landscaping Improvements.  The Lennar Landscaping Improvements are expected to cost $415,000 and the Secondary Developer will pay such costs.  

(b)
If and when Available Tax Increment becomes available, the Authority will reimburse the Secondary Developer for the Lennar Landscaping Costs it has paid, plus interest thereon at a rate of 5.0% per annum, based on the priority of payments set forth in Section 4.9 hereof.  Notwithstanding the foregoing, the total sum of the Lennar Landscaping Costs and interest reimbursed by the Authority with Available Tax Increment shall not exceed 153% of the Lennar Landscaping Costs. 

Section 4.9.  Priority of Use of Available Tax Increment.  Available Tax Increment received by the Authority in the six months prior to February 1 and August 1 shall be disbursed based on the following priority:

(a)
semi-annually on February 1 and August 1, to pay the interest and principal due on the next payment date on the TIF Bonds shall be disbursed to pay the holders of the TIF Bonds;
(b)
semi-annually on February 2 and August 2, to repay the City or the Authority for any TIF Bonds Advances;
(c)
semi-annually on February 2 and August 2, to repay the Master Contract Escrow Account for any amounts owing to such account pursuant to Section 3.6 and to repay Deficiency Payments made from the Master Contract Escrow Account pursuant to Section 3.5;
(d)
semi-annually on February 2 and August 2, to reimburse the Secondary Developer for the payment of any Special Assessments;
(e)
the remaining Available Tax Increment shall be disbursed semi-annually on February 2 and August 2, on an equal basis as follows: 

(i) one-third to the TIF Escrow Fund; 

(ii) one-third to reimburse the Secondary Developer for Lennar Landscaping Costs, plus interest as provided in Section 4.8(b); 
(iii) one-third to first reimburse the Master Developer for any Master Developer Assessments paid and not previously reimbursed and second to reimburse the Master Contract Escrow Account for payments made to reimburse Master Developer for Master Developer Assessments pursuant to Section 3.4.  Any remaining amounts of the one-third shall be deposited to the Master Developer TIF Escrow Fund (Lennar Project) until the amount therein equals the remaining amount of the Master Developer Assessments that have not yet been reimbursed; and

(iv) upon payment in full of the Lennar Landscaping Costs, plus interest thereon as provided in Section 4.8(b) or the Master Developer Assessments (or funding of the Master Developer TIF Escrow Fund (Lennar Project) until the amounts therein equal the remaining amount of the Master Developer Assessments), the remaining Available Tax Increment will be disbursed on an equal basis with one-half to the TIF Escrow Fund and one-half to the remaining use described in subsections (e)(ii) or (e)(iii) above.  Following the payment in full of the Lennar Landscaping Costs, plus interest thereon as provided in Section 4.8(b) and the Master Developer Assessments (or funding of the Master Developer TIF Escrow Fund (Lennar Project) until the amounts therein equal the remaining amount of the Master Developer Assessments), all remaining Available Tax Increment will be deposited in the TIF Escrow Fund; and
(f)
at any time the TIF Escrow Fund has sufficient funds to pay the principal of and interest on the outstanding principal amount of the TIF Bonds and the costs paid or to be paid by the Secondary Developer and Master Developer and not yet reimbursed with Available Tax Increment (including the Special Assessments, the Lennar Landscaping Costs, plus interest thereon as provided in Section 4.8(b), and the Master Developer Assessments), the Authority shall use additional Available Tax Increment to redeem the TIF Bonds as it determines appropriate.

At any time there is a deficiency in the payments to the Master Developer to reimburse the costs of the Master Developer Assessments, the funds in the Master Developer TIF Escrow Fund (Lennar Project) shall be disbursed to the Master Developer to pay such deficiencies.  Following payment in full of the Master Developer Assessments, any remaining funds in the Master Developer TIF Escrow Fund (Lennar Project) shall be deposited to the TIF Escrow Fund.  


Funds in the TIF Escrow Fund shall be used to pay any deficiencies in payments of the principal of and interest on the TIF Bonds or TIF Bonds Advances; provided, however, at any time the TIF Escrow Fund has sufficient funds to pay the principal of and interest on the outstanding principal amount of the TIF Bonds and the costs paid or to be paid by the Secondary Developer and Master Developer and not yet reimbursed with Available Tax Increment (including the Special Assessments, the Lennar Landscaping Costs, plus interest thereon as provided in Section 4.8(b), and the Master Developer Assessments), funds in the TIF Escrow Fund shall be used as necessary to pay any deficiencies in the payments owing to Secondary Developer and/or Master Developer under this Agreement.  Following the payment of the principal of and interest on the outstanding principal amount of the TIF Bonds and the costs paid or to be paid by the Secondary Developer and Master Developer and not yet reimbursed with Available Tax Increment (including the Special Assessments, the Lennar Landscaping Costs, plus interest thereon as provided in Section 4.8(b), and the Master Developer Assessments), any funds remaining in the TIF Escrow Fund and all Available Tax Increment shall be deposited to the Master Contract Escrow Account.


Section 4.10.  Minimum Improvements and Covenants of Secondary Developer.  In exchange for the financial assistance provided by the City and the Authority pursuant to this Agreement, the Secondary Developer has covenanted to perform the following:

(a)
Loan Closing.  The Secondary Developer agrees to use its best efforts to cause the Loan Closing to occur on or before April 1, 2015.  The disbursement of the first draw on the loan provided by Lender may be conditioned upon (i) the City entering into a binding construction contract for the Public Improvements; (ii) the Authority issuing the TIF Bonds; and (iii) such other customary terms and conditions for financing similar projects.  The Authority will use its best efforts to issue the TIF Bonds within 90 days after the Loan Closing provided that the conditions under Section 4.6(d) have been satisfied.
(b)
Construction of Minimum Improvements.  Subject to Unavoidable Delays and conditioned upon the Loan Closing, the Secondary Developer agrees to construct the Minimum Improvements on the Lennar Property pursuant to the terms of this Agreement.
(c)
Payment of Special Assessments.  The Secondary Developer agrees to pay the Special Assessments levied against the Lennar Property to pay for the Public Improvements.

(d)
Affordability Housing Agreement.  Pursuant to the terms of the HAP, the Secondary Developer agrees that 8 units in the Minimum Improvements (comprised of 3 one-bedroom, 4 two-bedroom, and 1 three-bedroom units) will be made affordable and available to families who are qualified for the Project-Based Housing Choice Voucher Program for at least 10 years from the date of first occupancy.  The units will be located in Noise Exposure Zone D as shown in EXHIBIT O to meet the Department of Housing and Urban Development (HUD) requirements.  The Authority, the City and the Secondary Developer understand that the various reviews required by HUD (including environmental reviews and subsidy layering reviews) will not be completed until after the Lennar Property is conveyed to the Secondary Developer.  If the Minimum Improvements are not approved to participate in the Section 8 voucher program following the reviews required by HUD, this Agreement and Exhibit B of the Recapture Agreement will be amended by mutual agreement of the parties to adjust the amount of subsidy for the project.  Specifically for Exhibit B of the Recapture Agreement, the Secondary Developer must submit to the Authority a revised proforma with the 8 units at market rate rents, which will be analyzed by the Authority.  By agreement of the parties, some portion of the economic assistance provided in this Agreement to the Secondary Developer (including reimbursement of the Special Assessments and the Lennar Landscaping Costs with Available Tax Increment and the payment of up to $6,800,000 of the costs of the Parking Ramp with the proceeds of the TIF Bonds) will be reduced based on the revised proforma in order to maintain the Secondary Developer’s return on cost at the same percentage as was provided in the original proforma (which included 8 units with affordable rents).  
(e)
Minimum Assessment Agreement.  The Secondary Developer agrees to execute the Minimum Assessment Agreement.  The Minimum Assessment Agreement shall be recorded in the property records of the County immediately following the filing of the Deed.
(f)
Completion Guaranty.  The Secondary Developer agrees to cause Lennar Corporation to deliver the Completion Guaranty.

(g)
Recapture Agreement.  The Secondary Developer agrees to enter into the Recapture Agreement, which requires the repayment of a portion of the assistance provided by the City and the Authority under the terms of this Agreement, under certain circumstances described therein.
(h)
Payment of Lennar Landscaping Costs.  The Secondary Developer agrees to pay the Lennar Landscaping Costs related to the Lennar Landscaping Improvements.

Section 4.11.  Purpose of Assistance.  The parties agree and understand that the purpose of the Authority’s and City’s financial assistance to the Secondary Developer described in this Agreement is to facilitate development of housing within the Industrial Development District of the City and is not a “business subsidy” within the meaning of Minnesota Statutes, Sections 116J.993 to 116J.995.  


Section 4.12.  Future Phases.  When additional development occurs adjacent to the Minimum Improvements, the Secondary Developer agrees to negotiate in good faith with the Authority and the City to provide for shared parking for the public in a designated portion of the Parking Ramp, as long as such shared parking can be provided without adversely affecting the use by the Secondary Developer or its tenants of the Parking Ramp and without cost to the Secondary Developer.  Further, if the Secondary Developer develops additional housing adjacent or near the Minimum Improvements, the Secondary Developer will work with the Authority and the City to develop additional affordable housing units.  The foregoing does not constitute a representation, warranty or covenant by Secondary Developer of any achieved result, but an acknowledgement to work in good faith for future negotiations.

Section 4.13.  Conveyance of Remainder of Development Property.  At the time of the Land Closing, the Authority shall convey title to and possession of the BCS Street Property to BCS Management, LLC by a limited warranty deed in substantially the form set forth in EXHIBIT C for the purposes of a street adjacent to the Minimum Improvements.  At the time of the Land Closing, the Authority shall convey title to and possession of the BCS Property to the Master Developer by a limited warranty deed in substantially the form set forth in EXHIBIT C for future development to the south of the Minimum Improvements.  Pursuant to Section 10.4 hereof, the BCS Street Property and the BCS Property may revert back to the Authority if Commencement of Construction does not occur on or before September 30, 2015.  Promptly after Commencement of Construction and upon a request from the Master Developer, the Authority will furnish BCS Management, LLC and the Master Developer with a Certificate of Commencement.

Section 4.14.  Counted Value.  The City and Authority have a continuing and ongoing obligation to monitor and document the Counted Value with respect to each phase of the larger Bloomington Central Station development, including the Minimum Improvements constructed on the Lennar Property.  The Secondary Developer agrees to cooperate with the City’s Counted Value auditor twice per year to certify Counted Value, which shall include providing detailed certifications of expenditures related to the Minimum Improvements and the documentation set forth in Exhibit K of the Master Contract.  Upon receipt of a Certificate of Completion for the final phase of the Minimum Improvements, the Secondary Developer shall provide to the Authority documentation of the final Counted Value for the Minimum Improvements.

Section 4.15.  Construction Management and Oversight.  Notwithstanding anything to the contrary in Article 5 of the Master Contract, a Construction Management Agreement will not be required for the Public Improvements and no compensation will be paid to the Master Developer or the Secondary Developer for construction management or oversight of the Public Improvements.  Notwithstanding the foregoing, the Master Developer and the Secondary Developer will each have the right to review plans and specifications for the Public Improvements and submit comments to the City and the Authority within 10 business days of receipt of the plans and specifications.  The City and the Authority will, to the extent they deem the same to be appropriate and reasonable, reflect the Master Developer’s and/or the Secondary Developer’s comments in the final plans and specifications for the Public Improvements.  During construction of the Public Improvements, the Master Developer and the Secondary Developer shall relay comments pertaining to the schedule and installation of such improvements, especially as it relates to the quality of construction, to the City Engineer.  The City will coordinate and manage the City’s contractor who will be constructing the Public Improvements to ensure the quality and the schedule are acceptable to the City, the Master Developer, and the Secondary Developer.

Section 4.16.  Disbursements for Parking Ramp Costs; Review of Lennar Landscaping Costs.  Pursuant to a master disbursing agreement to be entered into by the Authority, the Secondary Developer and the Lender, the Authority will require that the Secondary Developer submit requests for payment of construction costs related to the Parking Ramp monthly by the last day of each month.  The Authority will hire a consultant to inspect the progress of the Parking Ramp and the monthly draw requests and advise the Authority whether the request for payment is appropriate.  Upon the advice of its consultant, the Authority will disburse the proceeds of the TIF Bonds for each request for payment by the 15th day of the month following receipt of the request for approved costs of the Parking Ramp.
The amount of Lennar Landscaping Costs eligible for reimbursement pursuant to Sections 4.8 and 4.9 will be verified by the Authority’s consultant, which will inspect the progress and costs related to the construction of the Lennar Landscaping Improvements and the compliance of the work on the Lennar Landscaping Improvements with the requirements set forth in EXHIBIT N.  
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ARTICLE V

Construction and Maintenance of Minimum Improvements
Section 5.1.  Construction of Minimum Improvements.  Subject to Unavoidable Delays and conditioned upon the Loan Closing, the Secondary Developer agrees that it will construct the Minimum Improvements on the Lennar Property substantially in accordance with the approved Final Development Plans and the Construction Plans.  At all times prior to the Maturity Date, the Secondary Developer will operate and maintain, preserve and keep the Minimum Improvements or cause such improvements to be maintained, preserved and kept with the appurtenances and every part and parcel thereof, in good repair and condition.  The City and the Authority shall have no obligation to operate or maintain the Minimum Improvements.
Section 5.2.  Commencement and Completion of Construction.  

(a)
Subject to Unavoidable Delays and the Loan Closing, Commencement of Construction shall occur on or before September 30, 2015, and the Minimum Improvements will be substantially complete by March 31, 2018.  

(b)
All work with respect to the Minimum Improvements to be constructed or provided by the Secondary Developer on the Lennar Property shall be in substantial conformity with the Final Development Plans and the Construction Plans.  The Secondary Developer agrees for itself, its successors and assigns, and every successor in interest to the Lennar Property, or any part thereof, that the Secondary Developer, and such successors and assigns, subject to the conditions set forth in this Agreement shall promptly begin and diligently prosecute to completion the development of the Lennar Property through the construction of the Minimum Improvements thereon, and that such construction shall in any event be commenced and completed within the period specified in Section 5.2(a) of this Agreement.  Until construction of the Minimum Improvements has been completed, the Secondary Developer shall make reports, in such detail and at such times as may reasonably be requested by the Authority, as to the actual progress of the Secondary Developer with respect to such construction.

Section 5.3.  Certificates of Commencement and Completion.  
(a)
Promptly after Commencement of Construction and upon request of the Secondary Developer, the Authority will furnish each of the Secondary Developer, the Master Developer and BCS Management, LLC with a Certificate of Commencement in substantially the form attached as EXHIBIT F.  Such certification (or certifications) by the Authority shall be a conclusive determination of termination of Authority’s rights of reverter with respect to the Development Property as described in Section 10.4 hereof and in the deeds pursuant to which the Development Property is transferred.  

(b)
Promptly after substantial completion of the Minimum Improvements and the Lennar Landscaping Improvements in accordance with those provisions of the Agreement, the Authority will furnish the Secondary Developer with a Certificate of Completion in substantially the form attached as EXHIBIT G.  Substantial Completion will occur when a certificate of occupancy is provided for the final phase of the Minimum Improvements.  Such certification by the Authority shall be a conclusive determination of satisfaction and termination of the agreements and covenants in this Agreement and in any deed with respect to the obligations of the Secondary Developer, and its successors and assigns, to construct the Minimum Improvements and the dates for the completion thereof.  Upon the Authority’s issuance of the Certificate of Completion, the Secondary Developer shall have no further obligations under this Agreement except for the obligations set forth in Sections 4.10(c), 4.10(d), 4.10(e), 4.10(g), 4.10(h), 4.12, 4.14, 6.1, 6.3, 7.1, 7.2, 7.3, 8.2, 8.4, 9.2, 9.3, and 11.3.  Following the issuance of the Certificate of Completion, the duties imposed by Sections 10.1, 10.2, 10.3, 10.6, and 10.7 and Article XI of this Agreement will also remain in effect for the Secondary Developer.  Such certification and such determination shall not constitute evidence of compliance with or satisfaction of any obligation of the Secondary Developer to any Lender, or any insurer of a Mortgage, securing money loaned to finance the Minimum Improvements, or any part thereof.


(c)
The Certificate of Commencement and Certificate of Completion provided for in this Section 5.3 shall be in such form as will enable each to be recorded in the proper office for the recordation of deeds and other instruments pertaining to the Lennar Property.  The costs of recording the certificates shall be paid by the party that requests each certificate (the Secondary Developer, the Master Developer, or BCS Management, LLC) and the requesting party will record the certificates promptly after receipt of the same.  The City and the Authority shall not be responsible for any costs related to the recording of the certificates.  If the Authority shall refuse or fail to provide any certification in accordance with the provisions of this Section 5.3, the Authority shall, within thirty (30) days after written request by the Secondary Developer (and/or, with respect to the Certificate of Commencement, Master Developer or BCS Management, LLC), provide the Secondary Developer with a written statement, indicating in adequate detail in what respects the Secondary Developer has failed to commence construction of the Minimum Improvements (as to subclause (a) above) or complete construction of the Minimum Improvements (as to subclause (b) above) in accordance with the provisions of the Agreement, or is otherwise in default, and what measures or acts it will be necessary, in the opinion of the Authority, for the Secondary Developer to take or perform in order to obtain such certification.
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ARTICLE VI
Insurance; Subordination; Eminent Domain

Section 6.1.  Insurance.  

(a)
The Secondary Developer or its general contractor will provide and maintain at all times during the process of constructing the Minimum Improvements an All Risk Broad Form Basis Insurance Policy and, from time to time during that period, at the request of the Authority, furnish the Authority with proof of payment of premiums on policies covering the following:



(i)
Builder’s risk insurance, written on the so-called “Builder’s Risk – Completed Value Basis,” in an amount equal to one hundred percent (100%) of the insurable value of the Minimum Improvements at the date of completion, and with coverage available in nonreporting form on the so-called “all risk” form of policy.  



(ii)
Commercial general liability insurance (including operations, contingent liability, operations of subcontractors, completed operations and contractual liability insurance) together with a Protective Liability Policy with limits against bodily injury and property damage of not less than $5,000,000 for each occurrence (to accomplish the above-required limits, an umbrella excess liability policy may be used).  The Authority and the City shall be listed as additional insureds on the policy.


(iii)
Workers’ compensation insurance, with statutory coverage.


(b)
Upon completion of construction of the Minimum Improvements and prior to the Maturity Date, the Secondary Developer shall maintain, or cause to be maintained, at its cost and expense, and from time to time at the request of the Authority shall furnish proof of the payment of premiums on, insurance on the Minimum Improvements, including the Parking Ramp, as follows:



(i)
Insurance against loss or damage to the Minimum Improvements, including the Parking Ramp, under a policy or policies providing so called all-risk insurance covering such risks as are ordinarily insured against by similar businesses on a 100% replacement-cost basis, including business interruption or rental income protection on an actual-loss sustained basis, but in no event shall the insurance coverage be less than the amount which would provide the Authority with an amount equal to the insurable value of the Parking Ramp.  


(ii)
Comprehensive general public liability insurance, including personal injury liability (with employee exclusion deleted), against liability for injuries to persons and/or property, in the minimum amount for each occurrence and for each year of $5,000,000, and shall be endorsed to show the City and the Authority as an additional insured.



(iii)  Such other insurance, including workers’ compensation insurance respecting all employees, if any, of the Secondary Developer, in such amount as is customarily carried by like organizations engaged in like activities of comparable size and liability exposure; provided that the Secondary Developer may be self-insured with respect to all or any part of its liability for workers’ compensation.


(c)
All insurance required in this Article VI shall be taken out and maintained in responsible insurance companies selected by the Secondary Developer which are authorized under the laws of the State to assume the risks covered thereby.  Upon request, the Secondary Developer will deposit annually with the Authority policies evidencing all such insurance, or a certificate or certificates or binders of the respective insurers stating that such insurance is in force and effect.  Unless otherwise provided in this Article VI of this Agreement each policy shall contain a provision that the insurer shall not cancel nor modify it in such a way as to reduce the coverage provided below the amounts required herein without giving written notice to the Secondary Developer and the Authority at least thirty (30) days before the cancellation or modification becomes effective.  In lieu of separate policies, the Secondary Developer may maintain a single policy, blanket or umbrella policies, or a combination thereof, having the coverage required herein, in which event the Secondary Developer shall deposit with the Authority a certificate or certificates of the respective insurers as to the amount of coverage in force upon the Minimum Improvements.

(d)
The Secondary Developer agrees to notify the Authority immediately in the case of damage exceeding $100,000 in amount to, or destruction of, the Minimum Improvements or any portion thereof resulting from fire or other casualty.  In such event the Secondary Developer will forthwith repair, reconstruct and restore the Minimum Improvements to substantially the same or an improved condition or value as it existed prior to the event causing such damage and, to the extent necessary to accomplish such repair, reconstruction and restoration, the Secondary Developer will apply the net proceeds of any insurance relating to such damage received by the Secondary Developer to the payment or reimbursement of the costs thereof.


The Secondary Developer shall complete the repair, reconstruction and restoration of the Minimum Improvements, whether or not the net proceeds of insurance received by the Secondary Developer for such purposes are sufficient to pay for the same.  Any net proceeds remaining after completion of such repairs, construction and restoration shall be the property of the Secondary Developer.


(e)
Notwithstanding anything to the contrary contained in this Agreement, in the event of damage to the Minimum Improvements in excess of $100,000 and the Secondary Developer fails to complete any repair, reconstruction or restoration of the Minimum Improvements within 18 months from the date of damage, the Authority may, at its option, suspend the payment of Available Tax Increment as described in Section 10.3(b) hereof.  

(f)
If the Minimum Improvements are substantially destroyed and within 18 months the Secondary Developer has not both delivered a guaranty of completion of construction and commenced construction to replace the Minimum Improvements or to construct other improvements with substantially the same assessed value, then there shall be paid to the Authority solely from net proceeds of property insurance payable as a result of such destruction, the lesser of (i) the then-outstanding principal amount of the TIF Bonds, and (ii) net proceeds multiplied by a fraction, the numerator of which is the original principal amount of the TIF Bonds and the denominator of which is the sum of the total development cost of the Minimum Improvements, including amounts paid from proceeds of the TIF Bonds for the Parking Ramp.  

(g)
The Secondary Developer and the Authority agree that all of the insurance provisions set forth in this Article VI shall terminate upon the termination of this Agreement.


Section 6.2.  Subordination.  Notwithstanding anything to the contrary contained in this Article VI, the rights of the Authority with respect to the receipt and application of any proceeds of insurance other than the Authority’s rights under Section 6.1(f) shall, in all respects, be subject and subordinate to the rights of any lender under a Mortgage approved pursuant to Article VIII hereof except for any proceeds of insurance directly related to the Parking Ramp, as provided in Section 6.1(f).


Section 6.3.  Eminent Domain.  In the event that title to and/or possession of any portion of the Lennar Property and the Minimum Improvements is threatened with a taking through the exercise of the power of eminent domain, the Secondary Developer will notify the Authority and the City of the threatened taking with reasonable promptness and, if a material part of the Lennar Property or the Minimum Improvements is so taken, this Agreement shall be modified as appropriate to reflect such condemnation and the delays resulting from such condemnation.
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ARTICLE VII
Tax Increment; Taxes
Section 7.1.  Right to Collect Delinquent Taxes.  The Secondary Developer acknowledges that the City and the Authority are providing substantial aid and assistance in furtherance of the redevelopment described in this Agreement through the land write-down, issuance of the TIF Bonds to pay for certain costs of constructing the Parking Ramp, and the reimbursement of Special Assessments paid by the Secondary Developer.  The Secondary Developer understands that the Available Tax Increment pledged to payment of the TIF Bonds and reimbursement of Special Assessments are derived from real estate taxes on the Minimum Improvements, which taxes must be promptly and timely paid.  To that end, the Secondary Developer agrees for itself, its successors and assigns, in addition to the obligation pursuant to statute to pay real estate taxes that it is also obligated by reason of this Agreement to pay before delinquency all real estate taxes assessed against the Lennar Property and the Minimum Improvements.  The Secondary Developer acknowledges that this obligation creates a contractual right on behalf of the City or the Authority to sue the Secondary Developer or its successors and assigns to collect delinquent real estate taxes and any penalty or interest thereon and to pay over the same as a tax payment to the county auditor.  In any such suit, the City and the Authority shall also be entitled to recover their costs, expenses and reasonable attorneys’ fees.


Section 7.2.  Review of Taxes.  The Secondary Developer agrees that prior to the Maturity Date it will not cause a reduction in the real property taxes paid in respect of the Lennar Property through:  (A) willful destruction of the Lennar Property or any part thereof; or (B) willful refusal to reconstruct damaged or destroyed property.  The Secondary Developer also agrees that it will not, prior to the Maturity Date, seek exemption from property tax for the Lennar Property or any portion thereof or transfer or permit the transfer of the Lennar Property to any entity that is exempt from real property taxes and state law (other than any portion thereof dedicated or conveyed to the City in accordance with platting of the Lennar Property), or apply for a deferral of property tax on the Lennar Property pursuant to any law.

Section 7.3.  Minimum Assessment Agreement.  
(a)
On or before Land Closing, the Secondary Developer shall execute a Minimum Assessment Agreement pursuant to Section 469.177, subdivision 8 of the TIF Act, specifying an assessor’s minimum market value (the “Minimum Market Value”) for the Lennar Property with the Minimum Improvements constructed thereon.  The amount of the Minimum Market Value shall be $31,520,000 as of January 2, 2016 until January 2, 2017, notwithstanding the progress of construction of the Minimum Improvements by such date.  The amount of the Minimum Market Value shall be $63,040,000 as of January 2, 2017 and each January 2 thereafter until January 2, 2022, notwithstanding the progress of construction of the Minimum Improvements by such date.  The amount of the Minimum Market Value shall be $58,115,000 as of January 2, 2022 and each January 2 thereafter until the Maturity Date.  

(b)
The Minimum Assessment Agreement shall be substantially in the form attached hereto as EXHIBIT D.  Nothing in the Minimum Assessment Agreement shall limit the discretion of the assessor to assign a market value to the property in excess of such Minimum Market Value nor prohibit the Secondary Developer from seeking through the exercise of legal or administrative remedies a reduction in such market value for property tax purposes, provided however, that the Secondary Developer shall not seek a reduction of such market value below the Minimum Market Value in any year so long as such Minimum Assessment Agreement shall remain in effect.  The Minimum Assessment Agreement shall remain in effect for the period described in EXHIBIT D.
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ARTICLE VIII
Financing
Section 8.1.  Mortgage Financing.  
(a)
Before Commencement of Construction of the Minimum Improvements, the Secondary Developer shall submit to the Authority evidence of one or more commitments for financing which, together with committed equity for such construction, is sufficient for payment of the Minimum Improvements. Such commitments may be submitted as short term financing, long term mortgage financing, a bridge loan with a long term take-out financing commitment, or any combination of the foregoing.  

(b)
If the Authority finds that the financing is sufficiently committed and adequate in amount to pay the costs specified in paragraph (a) then the Authority shall notify the Secondary Developer in writing of its approval.  Such approval shall not be unreasonably withheld, conditioned or delayed and either approval or rejection shall be given within 10 days from the date when the Authority is provided the evidence of financing.  A failure by the Authority to respond to such evidence of financing within such 10 day period shall be deemed to constitute an approval hereunder.  If the Authority rejects the evidence of financing as inadequate, it shall do so in writing specifying the basis for the rejection.  In any event the Secondary Developer shall submit adequate evidence of financing within 10 days after such rejection.


Section 8.2.  Authority’s Option to Cure Default on Mortgage.  In the event that any portion of the Secondary Developer’s funds is provided through mortgage financing, and there occurs a default under any Mortgage authorized pursuant to this Article VIII, the Secondary Developer shall cause the Authority to receive copies of any notice of default received by the Secondary Developer from any Lender.  Thereafter, the Authority shall have the right, but not the obligation, to cure any such default on behalf of the Secondary Developer within such cure periods as are available to the Secondary Developer under the Mortgage documents.

Section 8.3.  Subordination.  If the Secondary Developer requires mortgage financing for the development of the Minimum Improvements, the City and Authority agree to subordinate their rights under this Agreement to the Lender or Lenders securing construction or permanent financing and the City and the Authority agree to consent to such subordination, in accordance with the terms of a subordination agreement or agreements substantially in the form attached as EXHIBIT H, or such other form required by the Lenders as the City Council and the Board of the Authority approve.  The execution of a subordination agreement in substantially the form set out in EXHIBIT H will not require further action by the City Council or the Board of the Authority.

Section 8.4.  Assignment to Lender.  If the Secondary Developer requires mortgage financing for the development of the Minimum Improvements, the City and Authority agree to consent to the Secondary Developer making a collateral assignment of this Agreement to the Lender or Lenders securing construction or permanent financing.  Any such assignment must be approved by the City Council and the Board of the Authority.  Such approval will not be unreasonably withheld, delayed or conditioned.   
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ARTICLE IX
Prohibitions Against Assignment and Transfer; Indemnification

Section 9.1.  Representation as to Development.  The Secondary Developer represents and agrees that its purchase of the Lennar Property, and its other undertakings pursuant to this Agreement, are, and will be used, for the purpose of development of the Lennar Property and not for speculation in land holding.

Section 9.2.  Prohibition Against Secondary Developer’s Transfer of Property and Assignment of Agreement.  The Secondary Developer represents and agrees that prior to issuance of the Certificate of Completion for the Minimum Improvements: 

(a)
Except by way of security for, and only for, the purpose of obtaining financing necessary to enable the Secondary Developer or any successor in interest to the Lennar Property, or any part thereof, to perform its obligations with respect to making the Minimum Improvements under this Agreement, and any other purpose authorized by this Agreement, the Secondary Developer has not made or created and will not make or create or suffer to be made or created any total or partial sale, assignment, conveyance, or lease, or any trust or power, or transfer in any other mode or form of or with respect to the Agreement or the Lennar Property or any part thereof or any interest therein, or any contract or agreement to do any of the same (except a lease to a residential occupant), without the prior written approval of the City and the Authority unless the Secondary Developer remains liable and bound by this Agreement in which event the approval of the City and the Authority is not required.  Any such transfer shall be subject to the provisions of this Agreement.  The City and the Authority understand and acknowledge that the Secondary Developer intends to transfer the Lennar Property and its interest in this Agreement to a joint venture or other entity in which the Secondary Developer retains control and which entity expressly assumes all obligations of the Secondary Developer hereunder.  The City’s and the Authority’s approval of the transfer of the Lennar Property and the Secondary Developer’s obligations under this Agreement and related documents to such a joint venture or other entity and the release of the Secondary Developer will not be unreasonably withheld, conditioned or delayed.
(b)
In the event the Secondary Developer, upon transfer or assignment of the Lennar Property seeks to be released from its obligations under this Agreement, the City and the Authority shall be entitled to require, except as otherwise provided in this Agreement, as conditions to any such release that:

(i)
Any proposed transferee shall have the qualifications and financial responsibility, in the reasonable judgment of the City and the Authority, necessary and adequate to fulfill the obligations undertaken in this Agreement by the Secondary Developer.

(ii)
Any proposed transferee, by instrument in writing satisfactory to the City and the Authority and in form recordable among the land records, shall, for itself and its successors and assigns, and expressly for the benefit of the City and the Authority, have expressly assumed all of the obligations of the Secondary Developer under this Agreement and agreed to be subject to all the conditions and restrictions to which the Secondary Developer is subject; provided, however, that the fact that any transferee of, or any other successor in interest whatsoever to, the Lennar Property, or any part thereof, shall not, for whatever reason, have assumed such obligations or so agreed, and shall not (unless and only to the extent otherwise specifically provided in this Agreement or agreed to in writing by the City and the Authority) deprive the City and the Authority of any rights or remedies or controls with respect to the Lennar Property or any part thereof or the construction of the Minimum Improvements; it being the intent of the parties as expressed in this Agreement that (to the fullest extent permitted at law and in equity and excepting only in the manner and to the extent specifically provided otherwise in this Agreement) no transfer of, or change with respect to, ownership in the Lennar Property or any part thereof, or any interest therein, however consummated or occurring, and whether voluntary or involuntary, shall operate, legally or practically, to deprive or limit the City or the Authority of or with respect to any rights or remedies on controls provided in or resulting from this Agreement with respect to the Minimum Improvements that the City or the Authority would have had, had there been no such transfer or change.  In the absence of specific written agreement by the City and the Authority to the contrary, no such transfer or approval by the City and the Authority thereof shall be deemed to relieve the Secondary Developer, or any other party bound in any way by this Agreement or otherwise with respect to the construction of the Minimum Improvements, from any of its obligations with respect thereto.

(iii)
Any and all instruments and other legal documents involved in effecting the transfer of any interest in this Agreement or the Lennar Property governed by this Article IX, shall be in a form reasonably satisfactory to the City and the Authority.

In the event the foregoing conditions are satisfied then the Secondary Developer shall be released from its obligation under this Agreement. 

After issuance of the Certificate of Completion for the Minimum Improvements, the Secondary Developer may transfer or assign the Lennar Property and the Secondary Developer’s interest in this Agreement without the consent of the City or the Authority as long as such transferee, or a member, partner or shareholder of such transferee, as applicable, owns or manages multifamily residential housing facilities valued at not less than $250,000,000 at the time of such transfer or assignment (the “Minimum Asset Test”).  If the Minimum Asset Test is not met, then any proposed transfer or assignment by Secondary Developer shall be subject to the consent of the City and the Authority, not to be unreasonably withheld, conditioned or delayed.   Any transferee or assignee shall be bound by all the Secondary Developer’s obligations hereunder.  In the event of a transfer or assignment with the consent of the City and Port, or permitted without such consent by the terms of this paragraph, then the transferring Secondary Developer shall be released from all obligations under this Agreement without further action by any party.  The Secondary Developer shall submit to the City and the Authority written evidence of a transferee or assignee’s assumption of the Secondary Developer’s obligations under this Agreement.  If the Secondary Developer fails to provide such evidence of transfer and assumption, the Secondary Developer shall remain bound by all its obligations under this Agreement until delivery of such evidence of transfer and assumption.

Section 9.3.  Release and Indemnification Covenants.  The Secondary Developer releases from and covenants and agrees that the Authority, the City, the Master Developer and their respective governing body members, board members, officers, agents, servants and employees thereof (the “Indemnified Parties”) shall not be liable for and agrees to indemnify and hold harmless the Indemnified Parties against any losses, costs, expenses, third party claims, demands, suits, actions, or other proceedings of any kind or nature, including reasonable attorneys’ fees and expenses, suffered or incurred by the Indemnified Parties or made by any third party, to the extent arising from the following: 

(a)
Any wrongful or negligent act done by the Secondary Developer, or any of its agents, contractors, servants, or employees, or done at their direction in, on, or about the Lennar Property or the Minimum Improvements;


(b)
Injury to, or the death of persons or damage to property on the Lennar Property or Minimum Improvements or upon adjoining public plazas, pedestrian corridors, sidewalks, trees, fences, gates, streets, alleys, curbs, storm sewer facilities, or in any manner growing out of or connected with the use, non-use, condition, possession, operation, maintenance, management, or occupation of the Lennar Property or the Minimum Improvements or resulting from any defect in the Lennar Property or the Minimum Improvements or the condition thereof or of adjoining sidewalks, trees, fences, gates, streets, alleys, or curbs, in all cases to the extent caused by the Secondary Developer, its agents, employees, and contractors;


(c)
Violation by the Secondary Developer, its agents, employees, or contractors of any provision or condition of this Agreement or of conditions, agreements, restrictions, statutes, charters, laws, rules, ordinances, or regulations affecting the Lennar Property or the Minimum Improvements or the ownership, occupancy or use thereof.


(d)
Any mechanic’s or other lien placed on, asserted against or otherwise affecting any right, title or interest of the Authority or the City in the Lennar Property, including without limitation, the Authority’s or the City’s reversionary rights and the Authority’s rights to recapture payments under the Recapture Agreement, and arising out of the acts or omissions of the Secondary Developer, its agents, employees or contractors.
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ARTICLE X

Events of Default

Section 10.1.  Events of Default Defined.  The following shall be “Events of Default” under this Agreement and the term “Event of Default” shall mean, whenever it is used in this Agreement, any one or more of the following events, after the non-defaulting party provides 30 days’ written notice to the defaulting party of the event, but only if the event has not been cured within said 30 days or, if the event is by its nature incurable within 30 days, the defaulting party does not, within such 30-day period, provide assurances reasonably satisfactory to the party providing notice of default that the event will be cured and will be cured as soon as reasonably possible:

(a)
Failure by the Secondary Developer, the City or the Authority to observe or perform any material covenant, condition, obligation, or agreement on its part to be observed or performed under this Agreement;

(b)
The Secondary Developer: 

(i)
files any petition in bankruptcy or for any reorganization, arrangement, composition, readjustment, liquidation, dissolution, or similar relief under the United States Bankruptcy Act or under any similar federal or State law; 

(ii)
makes an assignment for benefit of its creditors; 

(iii)
admits in writing its inability to pay its debts generally as they become due; or

(iv)
is adjudicated as bankrupt or insolvent.

Section 10.2.  Remedies on Default.  Whenever any Event of Default referred to in Section 10.1 hereof occurs, the non-defaulting party may exercise its rights under this Section 10.2 after providing thirty days’ written notice to the defaulting party of the Event of Default, but only if the Event of Default has not been cured within said thirty days or, if the Event of Default is by its nature incurable within thirty days, the defaulting party does not provide assurances reasonably satisfactory to the non-defaulting party that the Event of Default will be cured and will be cured as soon as reasonably possible:

(a)
Suspend its performance under this Agreement until it receives assurances that the defaulting party will cure its default and continue its performance under this Agreement.

(b)
If the Event of Default occurs before Loan Closing, cancel and rescind or terminate this Agreement.

(c)
Upon the occurrence of an Event of Default by the Secondary Developer, the Authority may suspend payments of Available Tax Increment to reimburse the Secondary Developer for Special Assessments or Lennar Landscaping Costs, including interest, subject to the provisions of Section 10.3 hereof. 

(d)
Take whatever action, including legal, equitable or administrative action, which may appear necessary or desirable to collect any payments due under this Agreement, or to enforce performance and observance of any obligation, agreement, or covenant under this Agreement.

Section 10.3.  Termination or Suspension of Available Tax Increment Payments.  After the Authority has issued its Certificate of Completion for the Minimum Improvements, the Authority may exercise its rights under Section 10.2(a) and (c) only for the following Events of Default and then only during the continuance of such Events of Default:

(a)
the Secondary Developer fails to pay real estate taxes or assessments on the Lennar Property or any part thereof when due, and such taxes or assessments shall not have been paid, or provision satisfactory to the Authority made for such payment, within thirty (30) days after written demand by the Authority to do so; or

(b)
the Secondary Developer fails to comply with Secondary Developer’s obligation to operate and maintain, preserve and keep the Minimum Improvements or cause such improvements to be maintained, preserved and kept with the appurtenances and every part and parcel thereof, in good repair and condition, pursuant to Sections 5.1 and 6.1(e) hereof following notice and an opportunity to cure as described in Section 10.1 above; or
(c)
the Secondary Developer, through the exercise of legal or administrative remedies, seeks a reduction of the market value of the Minimum Improvements below the Minimum Market Value in violation of the Secondary Developer’s obligations under Section 7.3(b) or under the Minimum Assessment Agreement.

Section 10.4.  Revesting Title in Development Property in Authority Upon Happening of Event Subsequent to Conveyance to Secondary Developer.  In the event that subsequent to conveyance of the Lennar Property to the Secondary Developer, and subject to Unavoidable Delays, Commencement of Construction of the Minimum Improvements does not occur by September 30, 2015, then the Authority will have the right to re-enter and take possession of the Development Property and to terminate (and revest in the Authority) the Development Property conveyed by the deeds to the Secondary Developer, BCS Management, LLC, and the Master Developer; provided, however, that such re-entry right shall terminate if, after September 30, 2015, and prior to the exercise by the Authority of the same, the Secondary Developer has commenced construction of the Minimum Improvements.  In the event the Authority exercises its right to revest in the Authority title to the Development Property, this Agreement shall terminate and the Parties will no longer have any rights or obligations hereunder, except as expressly stated to the contrary herein.  It is the intent of this provision, together with other provisions of the Agreement, that the conveyance of the Development Property to the Secondary Developer, BCS Management, LLC, and the Master Developer will be made upon, and that the deeds will contain a condition subsequent to the effect that if the Secondary Developer, subject to Unavoidable Delays, fails to cause the Commencement of the Construction of the Minimum Improvements to occur within the period described above, the Authority may declare a termination in favor of the Authority of the title, and of all the rights and interests in and to the Development Property conveyed to the Secondary Developer, BCS Management, LLC, and the Master Developer, and that the title and all rights and interests of the Secondary Developer, BCS Management, LLC, and the Master Developer, and any assigns or successors in interest to and in the three parcels, will revert to the Authority.  As a condition to such reversion, the Authority shall pay to the Secondary Developer the amount of $1,123,000, less any reasonable attorney fees incurred by the Authority in connection with the negotiation of this Agreement and in connection with the reversion.  The Authority will not pay any interest on the $1,123,000.

Section 10.5.  Resale of Reacquired Property; Disposition of Proceeds.  Upon the revesting in the Authority of title to and/or possession of the Development Property or any part thereof as provided in Section 10.4, the Authority will, pursuant to its responsibilities under law, use reasonable efforts to sell the Development Property or part thereof as soon and in the manner as the Authority will find feasible and consistent with the objectives of the law and of the Industrial Development Plan and TIF Plan to a qualified and responsible party or parties (as determined by the Authority) who will assume the obligation of making or completing the Minimum Improvements or the other improvements in their stead as will be satisfactory to the Authority in accordance with the uses specified for the parcel or part thereof in the Industrial Development Plan and TIF Plan.  Upon resale of the Development Property, the proceeds thereof will be applied:

(a)
First, to reimburse the Authority for all costs and expenses incurred by it, including but not limited to salaries of personnel, in connection with the recapture, management, and resale of the parcel (provide, however, any income derived by the Authority from the property or part thereof in connection with the management will be applied to these costs); all taxes, assessments, and water and sewer charges with respect to the parcel or part thereof (or, in the event the parcel is exempt from taxation or assessment or the charge during the period of ownership thereof by the Authority, an amount, if paid, equal to the taxes, assessments, or charges (as determined by the City Assessor) as would have been payable if the parcel were not so exempt); any payments made or necessary to be made to discharge any encumbrances or liens existing on the parcel or part thereof at the time of revesting of title thereto in the Authority or to discharge or prevent from attaching or being made any subsequent encumbrances or liens due to obligations, defaults or acts of the Secondary Developer, its successors or transferees; any expenditures made or obligations incurred with respect to the making or completion of the subject improvements or any part thereof on the parcel or part thereof; and any amounts otherwise owing the Authority by the Secondary Developer and its successor or transferee; and

(b)
Second, to reimburse the Secondary Developer, its successor or transferee, the amount actually invested by it in making any improvements on the Lennar Property or part thereof, less any gains or income withdrawn or made by it from this Agreement or the Lennar Property.  Any balance remaining after the reimbursements will be retained by the Authority as its property. 

Section 10.6.  No Remedy Exclusive.  No remedy herein conferred upon or reserved to the Authority, the City, the Master Developer, or the Secondary Developer is intended to be exclusive of any other available remedy or remedies, but each and every such remedy shall be cumulative and shall be in addition to every other remedy given under this Agreement now or hereafter existing at law or in equity or by statute.  No delay or omission to exercise any right or power accruing upon any default shall impair any such right or power or shall be construed to be a waiver thereof, but any such right and power may be exercised from time to time and as often as may be deemed expedient.  In order to entitle the Authority to exercise any remedy reserved to it, it shall not be necessary to give notice, other than the notices already required in Sections 10.2 and 10.3 hereof.

Section 10.7.  No Additional Waiver Implied by One Waiver.  In the event any agreement contained in this Agreement should be breached by either party and thereafter waived by the other party, such waiver shall be limited to the particular breach so waived and shall not be deemed to waive any other concurrent, previous or subsequent breach hereunder.

(The remainder of this page is intentionally left blank.)

ARTICLE X

Additional Provisions
Section 11.1.  Conflict of Interests; Authority and City Representatives Not Individually Liable.  The Authority, the City, the Master Developer, and the Secondary Developer, to the best of their respective knowledge, represent and agree that no member, official, or employee of the Authority or the City shall have any personal interest, direct or indirect, in this Agreement, nor shall any such member, official, or employee participate in any decision relating to the Agreement which affects his or her personal interests or the interests of any corporation, partnership, or association in which he or she is, directly or indirectly, interested.  No member, official, or employee of the Authority or the City shall be personally liable to the Secondary Developer, or any successor in interest, in the event of any default or breach by the Authority, the City, or the County or for any amount which may become due to the Secondary Developer or successor or on any obligations under the terms of the Agreement.

Section 11.2.  Equal Employment Opportunity.  The Secondary Developer, for itself and its successors and assigns, agrees that during the construction of the Minimum Improvements provided for in this Agreement it will comply with all applicable federal, state and local equal employment and non-discrimination laws and regulations.

Section 11.3.  Restrictions on Use.  The Secondary Developer agrees that, prior to the Maturity Date, the Secondary Developer, and such successors and assigns, shall use the Lennar Property for the development of the Minimum Improvements in accordance with the terms of this Agreement, and shall not discriminate upon the basis of race, color, creed, sex or national origin in the sale, lease, or rental or in the use or occupancy of the Lennar Property or any improvements erected or to be erected thereon, or any part thereof.

Section 11.4.  Provisions Not Merged With Deed.  None of the provisions of this Agreement are intended to or shall be merged by reason of any deed transferring any interest in the Lennar Property and any such deed shall not be deemed to affect or impair the provisions and covenants of this Agreement.

Section 11.5.  Titles of Articles and Sections.  Any titles of the several parts, Articles, and Sections of the Agreement are inserted for convenience of reference only and shall be disregarded in construing or interpreting any of its provisions.

Section 11.6.  Notices and Demands.  Except as otherwise expressly provided in this Agreement, a notice, demand, or other communication under this Agreement by either party to the other shall be sufficiently given or delivered if it is dispatched by registered or certified mail, postage prepaid, return receipt requested, or delivered personally; and

(a)
in the case of the Secondary Developer, is addressed to or delivered personally to the following:

LMC Bloomington Holdings, LLC

1300 E. Woodfield Rd. Suite 304
Schaumburg, IL 60173

Attention: Doug Bober

With a copy to:

Vantage Law Group, PLLC

1650 West End Blvd, Suite 100

Minneapolis, MN 55416

Attention: Jerry Perron

Lennar Multifamily Communities

LLC, 201 South Tryon, Suite 1000

Charlotte, North Carolina, 28202

Attn:  Todd M. Farrell 

With a copy to:

Lennar Corporation

700 NW 107th Street

Miami, Florida, 33172

Attn: General Counsel
(b)
in the case of the Master Developer, is addressed to or delivered personally to the Master Developer at 2737 Fairview Avenue North, St. Paul, Minnesota, 55113, Attn:  Thomas J. McGough, Jr., with a copy to Brian S. McCool, Fredrikson & Byron P.A., 200 S. 6th Street, Suite 4000, Minneapolis, Minnesota 55402;
(c)
in the case of the City, is addressed to or delivered personally to the City at 1800 West Old Shakopee Road, Bloomington, Minnesota 55431-3027,  Attn:  City Manager;

(d)
in the case of the Authority, is addressed to or delivered personally to the Authority at 1800 West Old Shakopee Road, Bloomington, Minnesota 55431-3027,  Attn:  Administrator;

or at such other address with respect to either such party as that party may, from time to time, designate in writing and forward to the other parties as provided in this Section.

Section 11.7.  Counterparts.  This Agreement may be executed in any number of counterparts, each of which shall constitute one and the same instrument.

Section 11.8.  Recording.  The Authority may record this Agreement and any amendments thereto with the Hennepin County recorder.  The Secondary Developer shall pay all costs for recording.


Section 11.9.  Amendment.  This Agreement may be amended only by written agreement approved by the City, the Authority, the Master Developer, and the Secondary Developer.


Section 11.10.  Authority and City Approvals.  Unless otherwise specified, any approval required by the Authority under this Agreement may be given by the Authority Representative and any approval required by the City under this Agreement may be given by the City Representative.


Section 11.11.  Termination.  Except as to termination described in Sections 10.2(b) and 10.4, this Agreement terminates on the Maturity Date, except that termination of the Agreement does not terminate, limit or affect the rights of any party that arise before the Maturity Date.
Section 11.12.  Governing Law.  This Agreement shall be governed by and interpreted in accordance with the laws of the State of Minnesota.  All proceedings related to this Agreement shall be venued in the State of Minnesota.

Section 11.13.  No Partnership or Fiduciary Relationship.  Nothing herein shall be construed to create a partnership or joint venture between the Secondary Developer and the City or the Authority or between the Master Developer and the City or the Authority.  Nothing herein shall be construed to create a fiduciary relationship between the parties to this Agreement as to any activity described herein.

Section 11.14.  Notice of Defaults.  At any time the Secondary Developer receives notice or demand from the Lender or any other construction lender or permanent financing lender with respect to a breach or default by the Secondary Developer in its obligations or covenants to said lender, the Secondary Developer shall immediately forward a copy of such notice or demand to the City, the Authority, and the Master Developer.

Section 11.15.  Event of Foreclosure.  In the event the Lender, a transferee of the Lender, or a purchaser at foreclosure sale, acquires title to the Lennar Property pursuant to a foreclosure, or a deed in lieu thereof, and the Secondary Developer is no longer bound by the terms and conditions of this Agreement, this Agreement shall survive as to the Master Developer, the City and the Authority.  
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IN WITNESS WHEREOF, the City, the Authority, the Master Developer, and the Secondary Developer have caused this Secondary Development Agreement to be duly executed in their respective name and behalf, all as of the date and year first written above.

CITY OF BLOOMINGTON, MINNESOTA

By 


Its  Mayor
By 


Its  City Manager
STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of December, 2014, by Gene Winstead, the Mayor of the City of Bloomington, Minnesota, on behalf of the City.  
Notary Public

STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of December, 2014, by ______________, the City Manager of the City of Bloomington, Minnesota, on behalf of the City.  

Notary Public

Reviewed and approved by the City Attorney.

City Attorney

Execution page of the Authority to the Secondary Development Agreement, dated as of the date and year first written above.

PORT AUTHORITY OF THE CITY OF BLOOMINGTON
By 


Its  President
By 


Its  Administrator
STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of December, 2014, by Bob Erickson, the President of the Port Authority of the City of Bloomington, on behalf of the Authority.  

Notary Public

STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of December, 2014, by Schane Rudlang, the Administrator of the Port Authority of the City of Bloomington, on behalf of the Authority.  

Notary Public

Reviewed and approved by Port General Counsel.

Port General Counsel

Execution page of the Master Developer to the Secondary Development Agreement, dated as of the date and year first written above.

BLOOMINGTON CENTRAL STATION, LLC

By 


Its  


STATE OF MINNESOTA
)





)  SS.

COUNTY OF __________
)


The foregoing instrument was acknowledged before me this ____ day of December, 2014, by _____________________, the _________________ of Bloomington Central Station, LLC, a Delaware limited liability company, on behalf of the Master Developer.  

Notary Public

Execution page of the Secondary Developer to the Secondary Development Agreement, dated as of the date and year first written above.

LMC BLOOMINGTON HOLDINGS, LLC
By 


Its  

STATE OF MINNESOTA
)





)  SS.

COUNTY OF __________
)


The foregoing instrument was acknowledged before me this ____ day of December, 2014, by _____________________, the _________________ of LMC Bloomington Holdings, LLC, a Delaware limited liability company, on behalf of the Secondary Developer.  

Notary Public

EXHIBIT A

DESCRIPTION OF DEVELOPMENT PROPERTY
Development Property

Lot 1, Block 1, Outlot A and Outlot B, Bloomington Central Station 4th Addition, according to the recorded plat thereof, Hennepin County, Minnesota

Lennar Property

Lot 1, Block 1, Bloomington Central Station 4th Addition, according to the recorded plat thereof, Hennepin County, Minnesota

BCS Street Property

Outlot A, Bloomington Central Station 4th Addition, according to the recorded plat thereof, Hennepin County, Minnesota

BCS Property

Outlot B, Bloomington Central Station 4th Addition, according to the recorded plat thereof, Hennepin County, Minnesota

EXHIBIT B
DESCRIPTION OF MASTER DEVELOPER ASSESSMENT PROPERTY
Outlot N, Bloomington Central Station 2nd Addition, according to the recorded plat thereof, Hennepin County, Minnesota and Outlot B, Bloomington Central Station 4th Addition, according to the recorded plat thereof, Hennepin County, Minnesota.
EXHIBIT C
FORM OF LIMITED WARRANTY DEED
(Top 3 inches reserved for recording data)

LIMITED WARRANTY DEED

eCRV number: __________________

	DEED TAX DUE:  $_________
	DATE:  __________________________, 20__


FOR VALUABLE CONSIDERATION, Port Authority of the City of Bloomington, a municipal corporation and political subdivision of the State of Minnesota (“Grantor”), hereby conveys and quitclaims to _____________, a __________________ (“Grantee”), real property in Hennepin County, Minnesota, legally described as follows (the “Property”):

______________________, Bloomington Central Station 4th Addition, according to the recorded plat thereof, Hennepin County, Minnesota (Abstract)

Check here if all or part of the described real property is Registered (Torrens) 
together with all hereditaments and appurtenances belonging thereto.

This Deed conveys after-acquired title. Grantor warrants that Grantor has not done or suffered anything to encumber the Property, EXCEPT:  See Exhibit A attached hereto and made a part hereof. 

Grantee’s rights and interest in the Property are subject to the terms and conditions of Section 10.4 of the Secondary Development Agreement, dated ______________, entered into between Grantor, Grantee, the City of Bloomington, Minnesota and Bloomington Central Station, LLC and recorded herewith (the “Agreement”), pursuant to which Grantor and Grantee agreed that Grantor would reserve and retain the right to re-enter and revest in Grantor title to the Property upon the occurrence of certain events, all as described more specifically in the Agreement.  The terms and conditions of Section 10.4 of the Agreement are incorporated herein by reference.  

	Check applicable box:


The Seller certifies that the Seller does not know of 
any wells on the described real property.


A well disclosure certificate accompanies this 
document or has been electronically filed. (If electronically filed, insert WDC number: […].)


I am familiar with the property described in this 
instrument and I certify that the status and number 
of wells on the described real property have not changed 
since the last previously filed well disclosure 
certificate.
	
	Grantor

PORT AUTHORITY OF THE CITY OF BLOOMINGTON 

     By:  





           
           

           Its:  President
   By:  





           
           

           Its:  Administrator




State of Minnesota, County of Hennepin

This instrument was acknowledged before me on ___________________, 20__, by ___________________________________ as President of the Port Authority of the City of Bloomington, a municipal corporation and political subdivision of the State of Minnesota.

	(Stamp)
	
	





                

(signature of notarial officer)

Title (and Rank):  




                

My commission expires:  



                





(month/day/year)


State of Minnesota, County of Hennepin

This instrument was acknowledged before me on ___________________, 20__, by _________________________________ as Administrator of the Port Authority of the City of Bloomington, a municipal corporation and political subdivision of the State of Minnesota.

	(Stamp)
	
	





                

(signature of notarial officer)

Title (and Rank):  




                

My commission expires:  



                





(month/day/year)


	THIS INSTRUMENT WAS DRAFTED BY:

Fredrikson & Byron, P.A. (BSM)

200 South 6th Street, Suite 4000

Minneapolis, Minnesota  55402
	
	TAX STATEMENTS FOR THE REAL PROPERTY DESCRIBED IN THIS INSTRUMENT SHOULD BE SENT TO:

________________________
________________________

________________________


EXHIBIT A
Permitted Encumbrances

[INSERT]

EXHIBIT D

FORM OF MINIMUM ASSESSMENT AGREEMENT

THIS MINIMUM ASSESSMENT AGREEMENT, made on or as of the ____ day of _________________, 20__ (the “Minimum Assessment Agreement”), is by and between the CITY OF BLOOMINGTON, MINNESOTA, a home rule city and political subdivision of the State of Minnesota (together with its successors and assigns, the “City”), the PORT AUTHORITY OF THE CITY OF BLOOMINGTON, a public body corporate and politic under the laws of the State of Minnesota (together with its successors and assigns, the “Authority”), and LMC BLOOMINGTON HOLDINGS, LLC, a Delaware limited liability company (together with its successors and assigns, the “Secondary Developer”).

WITNESSETH,


WHEREAS, the City, the Authority, the Secondary Developer, and Bloomington Central Station, LLC, a Delaware limited liability company (the “Master Developer”), have entered into that certain Secondary Development Agreement, dated December ___, 2014 (the “Agreement”), regarding the construction of a 394 unit residential apartment complex and a parking ramp with approximately 664 parking spaces (the “Minimum Improvements”) to be constructed on property legally described in Exhibit A (the “Lennar Property”); and


WHEREAS, the City, the Authority, and the Secondary Developer desire to establish a minimum market value for the Lennar Property and the Minimum Improvements to be constructed thereon, pursuant to Minnesota Statutes, Section 469.177, subdivision 8; and


WHEREAS, the City, the Authority, and the City Assessor (the “Assessor”) have reviewed the preliminary plans and specifications for the Minimum Improvements and have inspected such improvements; 


NOW, THEREFORE, the parties to this Minimum Assessment Agreement, in consideration of the promises, covenants and agreements made by each to the other, do hereby agree as follows:

1.
The minimum market value which shall be assessed for ad valorem tax purposes for the Lennar Property, together with the Minimum Improvements constructed thereon, shall be $31,520,000 as of January 2, 2016, notwithstanding the progress of construction by such date, until January 2, 2017.
2.
The minimum market value which shall be assessed for ad valorem tax purposes for the Lennar Property, together with the Minimum Improvements constructed thereon, shall be $63,040,000 as of January 2, 2017, notwithstanding the progress of construction by such date, and as of each January 2 thereafter until January 1, 2022. 

3.
The minimum market value which shall be assessed for ad valorem tax purposes for the Lennar Property, together with the Minimum Improvements constructed thereon, shall be $58,115,000 as of January 2, 2022, notwithstanding the progress of construction by such date, and as of each January 2 thereafter until termination of this Minimum Assessment Agreement under Section 4 hereof. 

4.
The minimum market value herein established shall be of no further force and effect and this Minimum Assessment Agreement shall terminate on the Maturity Date.  The Authority shall execute a certificate or affidavit upon the occurrence of a termination event referred to in this Section 3 and shall supply such certificate to the Secondary Developer for recording.  Notwithstanding anything to the contrary in this Minimum Assessment Agreement or in the Agreement, this Minimum Assessment Agreement shall not terminate prior to the payment in full of the TIF Bonds.

5.
This Minimum Assessment Agreement shall be promptly recorded by the Authority.  The Secondary Developer shall pay all costs of recording.


6.
Neither the preambles nor provisions of this Minimum Assessment Agreement are intended to, nor shall they be construed as, modifying the terms of the Agreement.  Capitalized terms not otherwise defined herein shall have the meaning given to such terms in the Agreement.

7.
This Minimum Assessment Agreement shall inure to the benefit of and be binding upon the successors and assigns of the parties.


8.
Each of the parties has authority to enter into this Minimum Assessment Agreement and to take all actions required of it, and has taken all actions necessary to authorize the execution and delivery of this Minimum Assessment Agreement.


9.
In the event any provision of this Minimum Assessment Agreement shall be held invalid and unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render unenforceable any other provision hereof.


10.
The parties hereto agree that they will, from time to time, execute, acknowledge and deliver, or cause to be executed, acknowledged and delivered, such supplements, amendments and modifications hereto, and such further instruments as may reasonably be required for correcting any inadequate, or incorrect, or amended description of the Lennar Property or the Minimum Improvements or for carrying out the expressed intention of this Minimum Assessment Agreement.


11.
This Minimum Assessment Agreement may not be amended nor any of its terms modified except by a writing authorized and executed by all parties hereto.


12.
This Minimum Assessment Agreement may be simultaneously executed in several counterparts, each of which shall be an original and all of which shall constitute but one and the same instrument.


13.
This Minimum Assessment Agreement shall be governed by and construed in accordance with the laws of the State of Minnesota.


IN WITNESS WHEREOF, the City, the Authority, and the Secondary Developer have caused this Minimum Assessment Agreement to be executed in their respective corporate names by their duly authorized officers, all as of the date and year first written above.

CITY OF BLOOMINGTON, MINNESOTA,

By 

Its  Mayor

By 

Its  City Manager

STATE OF MINNESOTA
)





) ss

COUNTY OF HENNEPIN
)

The foregoing instrument was acknowledged before me this ____ day of ___________, 20__, by Gene Winstead, the Mayor of the City of Bloomington, Minnesota, on behalf of the City.

Notary Public

STATE OF MINNESOTA
)





) ss

COUNTY OF HENNEPIN
)

The foregoing instrument was acknowledged before me this ____ day of ___________, 20__, by _____________, the City Manager of the City of Bloomington, Minnesota, on behalf of the City.

Notary Public

Reviewed and approved by the City Attorney.

City Attorney


Signature page of the Authority to the Minimum Assessment Agreement, dated as of the date and year first written above.

PORT AUTHORITY OF THE CITY OF BLOOMINGTON

By 


Its  President

By 


Its  Administrator

STATE OF MINNESOTA
)





) ss

COUNTY OF HENNEPIN
)

The foregoing instrument was acknowledged before me this ____ day of __________, 20__, by Bob Erickson, the President of the Port Authority of the City of Bloomington, on behalf of the Authority.

Notary Public

STATE OF MINNESOTA
)





) ss

COUNTY OF HENNEPIN
)

The foregoing instrument was acknowledged before me this ____ day of _________, 20__, by Schane Rudlang, the Administrator of the Port Authority of the City of Bloomington, on behalf of the Authority.

Notary Public

Reviewed and approved by Port General Counsel.

Port General Counsel


Signature page of the Secondary Developer to the Minimum Assessment Agreement, dated as of the date and year first written above.

LMC BLOOMINGTON HOLDINGS, LLC

By 


Its  


STATE OF MINNESOTA
)





) ss
COUNTY OF __________
)


The foregoing instrument was acknowledged before me this ____ day of __________, 20__, by _____________________, the _________________ of LMC Bloomington Holdings, LLC, a Delaware limited liability company, on behalf of the Secondary Developer.  

Notary Public

CERTIFICATION BY CITY ASSESSOR

The undersigned, having reviewed the plans and specifications for the improvements to be constructed and the market value assigned to the land upon which the improvements are to be constructed, hereby certifies as follows:  the undersigned Assessor, being legally responsible for the assessment of the above described property, hereby certifies that the market values assigned to the land and improvements are reasonable.

ASSESSOR FOR THE CITY OF BLOOMINGTON, MINNESOTA

By 

Its  Matthew Gersemehl
STATE OF MINNESOTA
)





) ss

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ___ day of ____________, 20__, by Matthew Gersemehl, the Assessor of the City of Bloomington, Minnesota.

Notary Public

EXHIBIT A

LEGAL DESCRIPTION

Lot 1, Block 1, Bloomington Central Station 4th Addition, according to the recorded plat thereof, Hennepin County, Minnesota

EXHIBIT E
FORM OF COMPLETION GUARANTY
This COMPLETION GUARANTY (“Guaranty”) is executed effective as of _____________ ___, 20__, by LENNAR CORPORATION, a Delaware corporation (“Guarantor”), for the benefit of the PORT AUTHORITY OF THE CITY OF BLOOMINGTON, a public body corporate and politic under the laws of the State of Minnesota (the “Authority”).

RECITALS:


WHEREAS, the Authority, the City of Bloomington, Minnesota (the “City”), and Bloomington Central Station, LLC, a Delaware limited liability company (“Master Developer”) have entered into that certain Redevelopment Contract, dated February 22, 2005, which contract was modified by that certain Master Amendment Agreement, dated October 1, 2012 (as amended, the “Redevelopment Contract”), which set forth the terms of a multi-phase redevelopment of certain property located within Tax Increment Financing District No. 1-I (Bloomington Central Station) located within Industrial Development District No. 1 – South Loop District; and 


WHEREAS, pursuant to Section 4.3 of the Redevelopment Contract, the Master Developer has designated LMC Bloomington Holdings, LLC, a Delaware limited liability company (“Secondary Developer”) as the “Secondary Developer” to undertake the construction of an approximately 394 unit multifamily rental housing facility and a parking ramp with approximately 664 spaces, all as described more specifically in the Final Plans as defined below (collectively, the “Minimum Improvements”) on a certain parcel of real property located within the Industrial Development District; and 

WHEREAS, on ____________, the City approved Final Development Plans (the “Final Plans”) submitted by the Secondary Developer for the construction of the Minimum Improvements; and

WHEREAS, in connection with the construction of the Minimum Improvements, the Authority, the City, the Secondary Developer, and Bloomington Central Station, LLC (the “Master Developer”) have entered into that certain Secondary Development Agreement (the “Secondary Development Agreement”) dated as of __________, 20__;

WHEREAS, pursuant to the Secondary Development Agreement, the Authority has agreed to (i) convey title to and possession of certain property to the Secondary Developer at a discounted price; (ii) provide tax increment assistance by issuing tax increment bonds to pay for a portion of the costs of the parking ramp included within the Minimum Improvements; and (iii) reimburse the Secondary Developer with tax increment for special assessments paid for public improvements related to the Minimum Improvements and for certain landscaping costs paid by the Secondary Developer (the “Public Assistance”);

WHEREAS, as a condition to the Authority’s and the City’s agreement to provide the Public Assistance under the Secondary Developer Agreement, the Authority is requiring that the Guarantor execute this Guaranty; and
WHEREAS, because Guarantor will benefit from the Authority providing the Public Assistance, Guarantor is willing to execute this Guaranty.

NOW, THEREFORE, as an inducement to the Authority to provide the Public Assistance to the Secondary Developer, and for other good and valuable consideration, the receipt and legal sufficiency of which are hereby acknowledged, Guarantor, intending to be legally bound hereby, represents and warrants to the Authority and the City and covenants and agrees with the Authority and the City as follows:

AGREEMENT
1.
Guaranty of Completion.  The Guarantor hereby guarantees for the benefit of the Authority the Secondary Developer’s obligation to complete the Minimum Improvements by the date of completion required by the Secondary Developer Agreement, as such date may be extended from time-to-time pursuant to the terms of such contract (the “Completion Date”).  The Authority understands and acknowledges that this Guaranty does not guaranty payment obligations of the Secondary Developer under the Secondary Developer Agreement and related documents but instead is limited to a guaranty of completion of the Minimum Improvements as described herein.
2.
Remedies.  If the Guarantor fails to cure any default in its performance of the obligations guaranteed in Section 1 hereof (the “Guaranteed Obligations”) within thirty (30) days after receipt of written notice of default from the Authority, the Authority may, in addition to all other remedies available to the Authority under this Guaranty or the Secondary Developer Agreement, bring any action at law or in equity or both to compel Guarantor to perform its obligations under this Guaranty, and may collect in any such action compensation for all out-of-pocket losses, including reasonable attorneys’ fees and expenses, sustained or incurred by the Authority as a direct consequence of the failure of Guarantor to perform such Guaranteed Obligations, together with interest thereon at the rate of interest at the rate of 4.0%; provided, however, in no event shall Guarantor be liable for any consequential, punitive, or exemplary damages under this Guaranty.

3.
Waivers.  Guarantor waives: (a) any defense based upon any legal disability or other defense of Secondary Developer; (b) any defense based upon any lack of capacity of Secondary Developer or any lack of authority of the officers, directors, partners, members, managers, trustees, attorneys in fact or agents acting or purporting to act on behalf of Secondary Developer or any principal of Secondary Developer or any defect in the formation of Secondary Developer or any principal of Secondary Developer (and the Authority will have no obligation to inquire into any of the foregoing); (c) all rights and defenses arising out of an election of remedies by the Authority; (d) any defense based upon the Authority’s failure to disclose to Guarantor any information concerning Secondary Developer’s financial condition or any other circumstances bearing on Secondary Developer’s ability to construct the Minimum Improvements; (e) any defense based upon any statute or rule of law providing that the obligation of a surety must be neither larger in amount nor in any other respect more burdensome than that of a principal; (f) any and all claims for subrogation, reimbursement, indemnification or contribution against Secondary Developer; (g) acceptance of this Guaranty by the Authority; and (h) presentment, demand, protest and notice of any kind (except as otherwise required by this Guaranty).  Notwithstanding anything herein to the contrary, the Guarantor expressly reserves and retains any and all defenses it may possess, whether now or in the future, arising from any failure by Secondary Developer’s contractor to perform its obligations under the Construction Contract.    

4.
Additional and Independent Obligations. This Guaranty is independent of the obligations of the Secondary Developer under the Secondary Developer Agreement.  Nothing contained in this Guaranty will prevent the Authority from exercising concurrently or successively any rights available to it under applicable law or under the Redevelopment Contract or Secondary Developer Agreement, and that the exercise of any of such rights will not constitute a legal or equitable discharge of Guarantor.  Guarantor hereby authorizes and empowers the Authority to exercise, in its reasonable discretion, any rights and remedies, or any combination thereof, that may then be available, because it is the intent and purpose of Guarantor that the Guaranteed Obligations will be absolute, independent and unconditional under any and all circumstances.  The Authority may bring a separate action to enforce the provisions of this Guaranty against Guarantor without taking action against the Secondary Developer, or without joining the Secondary Developer as a party to such action.

5.
Representations and Warranties.  To induce the Authority and the City to provide the Public Assistance to Secondary Developer, Guarantor represents and warrants to the Authority as follows:
5.1
Benefit.  Guarantor is affiliated with the Secondary Developer and has received, or will receive, direct or indirect benefit from the making of this Guaranty with respect to the Guaranteed Obligations.

5.2
No Representation by the Authority.  Neither the Authority nor any other party has made any representation, warranty or statement to Guarantor in order to induce Guarantor to execute this Guaranty.

5.3
Legality.  To the best of Guarantor’s knowledge, the execution, delivery and performance by Guarantor of this Guaranty and the consummation of the transactions contemplated hereunder do not, and will not, contravene or conflict with any law, statute or regulation whatsoever to which Guarantor is subject or constitute a default (or an event which with notice or lapse of time or both would constitute a default) under, or result in the breach of, any indenture, mortgage, deed of trust, charge, lien, or any contract, agreement or other instrument to which Guarantor is a party or which may be applicable to Guarantor.  This Guaranty is a legal and binding obligation of Guarantor and is enforceable in accordance with its terms, except as limited by bankruptcy, insolvency or other laws of general application relating to the enforcement of creditors' rights.

5.3
Survival.  All representations and warranties made by Guarantor herein shall survive the execution hereof and performance or satisfaction of the Guaranteed Obligations in full.

6.
Miscellaneous.  
6.1
Waiver.  No failure to exercise, and no delay in exercising, on the part of the Authority, any right hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right.  The rights of the Authority hereunder shall be in addition to all other rights provided by law.  No modification or waiver of any provision of this Guaranty, nor consent to departure therefrom, shall be effective unless in writing and no such consent or waiver shall extend beyond the particular case and purpose involved.  No notice or demand given in any case shall constitute a waiver of the right to take other action in the same, similar or other instances without such notice or demand.

6.2
Notices.  All notices, demands, certificates, requests, or other communications required hereunder shall be sufficient only if given only in writing and shall be deemed given only when delivered personally or by next day delivery or five (5) days after mailing when mailed by registered or certified mail, return receipt requested, postage prepaid, addressed as follows:
Authority:
Administrator


Port Authority of the City of Bloomington
1800 West Old Shakopee Road

Bloomington, Minnesota 55431
Guarantor:
Lennar Corporation
700 NW 107th Street

Miami, Florida 33172

Attn: General Counsel
6.3
Governing Law.  THE CONTRACTUAL AND OTHER GENERAL AGREEMENTS EVIDENCED BY THIS GUARANTY WILL BE GENERALLY GOVERNED AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF MINNESOTA.  ANY ACTION OR PROCEEDING AGAINST GUARANTOR UNDER OR IN CONNECTION WITH THIS GUARANTY MAY BE BROUGHT IN ANY STATE OR FEDERAL COURT IN HENNEPIN COUNTY, MINNESOTA.  GUARANTOR HEREBY IRREVOCABLY (A) SUBMITS TO THE EXCLUSIVE JURISDICTION OF SUCH COURTS, AND (B) WAIVES ANY OBJECTION IT MAY NOW OR HEREAFTER HAVE AS TO THE VENUE OF ANY SUCH ACTION OR PROCEEDING BROUGHT IN SUCH COURT OR THAT SUCH COURT IS AN INCONVENIENT FORUM, AND (C) CONSENTS TO THE SERVICE OF PROCESS IN ANY MANNER AUTHORIZED BY MINNESOTA LAW.  ANY ACTION OR PROCEEDING BY GUARANTOR AGAINST THE AUTHORITY SHALL BE BROUGHT ONLY IN A STATE OR FEDERAL COURT LOCATED IN HENNEPIN COUNTY, MINNESOTA. THE AUTHORITY HEREBY IRREVOCABLY (A) SUBMITS TO THE EXCLUSIVE JURISDICTION OF SUCH COURTS, AND (B) WAIVES ANY OBJECTION IT MAY NOW OR HEREAFTER HAVE AS TO THE VENUE OF ANY SUCH ACTION OR PROCEEDING BROUGHT IN SUCH COURT OR THAT SUCH COURT IS AN INCONVENIENT FORUM, AND (C) CONSENTS TO THE SERVICE OF PROCESS IN ANY MANNER AUTHORIZED BY MINNESOTA LAW.

6.4
Invalid Provisions.  If any provision of this Guaranty is held to be illegal, invalid, or unenforceable under present or future laws effective during the term of this Guaranty, such provision shall be fully severable and this Guaranty shall be construed and enforced as if such illegal, invalid or unenforceable provision had never comprised a part of this Guaranty, and the remaining provisions of this Guaranty shall remain in full force and effect and shall not be affected by the illegal, invalid or unenforceable provision or by its severance from this Guaranty, unless such continued effectiveness of this Guaranty, as modified, would be contrary to the basic understandings and intentions of the parties as expressed herein.

6.5
Amendments.  This Guaranty may be amended only by an instrument in writing executed by the party or an authorized representative of the party against whom such amendment is sought to be enforced.

6.6
Parties Bound; Assignment.  This Guaranty shall be binding upon and inure to the benefit of the parties hereto and their respective successors, assigns and legal representatives; provided, however, that Guarantor may not, without the prior written consent of the Authority, assign any of its rights, powers, duties or obligations hereunder.

6.7
Headings.  Section headings are for convenience of reference only and shall in no way affect the interpretation of this Guaranty.

6.8
Recitals.  The recital and introductory paragraphs hereof are a part hereof, form a basis for this Guaranty and shall be considered prima facie evidence of the facts and documents referred to therein.

6.9
Entirety.  THIS GUARANTY EMBODIES THE FINAL, ENTIRE AGREEMENT OF GUARANTOR AND THE AUTHORITY WITH RESPECT TO GUARANTOR'S GUARANTY OF THE GUARANTEED OBLIGATIONS AND SUPERSEDES ANY AND ALL PRIOR COMMITMENTS, AGREEMENTS, REPRESENTATIONS, AND UNDERSTANDINGS, WHETHER WRITTEN OR ORAL, RELATING TO THE SUBJECT MATTER HEREOF.  THIS GUARANTY IS INTENDED BY GUARANTOR AND THE AUTHORITY AS A FINAL AND COMPLETE EXPRESSION OF THE TERMS OF THE GUARANTY, AND NO COURSE OF DEALING BETWEEN GUARANTOR AND THE AUTHORITY, NO COURSE OF PERFORMANCE, NO TRADE PRACTICES, AND NO EVIDENCE OF PRIOR, CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS OR DISCUSSIONS OR OTHER EXTRINSIC EVIDENCE OF ANY NATURE SHALL BE USED TO CONTRADICT, VARY, SUPPLEMENT OR MODIFY ANY TERM OF THIS GUARANTY.
EXECUTED, effective as of the date first written above.

	
	GUARANTOR:

LENNAR CORPORATION
a Delaware corporation


By:






Name:





Title:






STATE OF 

)


)
COUNTY OF 

)
This instrument was ACKNOWLEDGED before me this ____ day of ____________, 20__, by _________________________, the __________ of Lennar Corporation, a Delaware corporation, on behalf of said corporation.


[S E A L]





Notary Public ‑ State of 

My Commission Expires:






Printed Name of Notary Public

EXHIBIT F

FORM OF CERTIFICATE OF COMMENCEMENT


The undersigned hereby certifies that LMC Bloomington Holdings, LLC (the “Secondary Developer”) has complied with its obligations to commence construction of the Minimum Improvements in accordance with that document entitled “Secondary Development Agreement,” dated ________________, 20__ (the “Agreement”), between the City of Bloomington, Minnesota, the Port Authority of the City of Bloomington (the “Authority”), Bloomington Central Station, LLC, as master developer, and the Secondary Developer.  The Authority’s right of reverter related to the property legally described as Lot 1, Block 1, Outlot A and Outlot B, Bloomington Central Station 4th Addition, according to the recorded plat thereof, Hennepin County, Minnesota pursuant to Section 10.4 of the Agreement is hereby released in full and is of no further force or effect.

Dated:  _______________, 20___.



PORT AUTHORITY OF THE CITY OF BLOOMINGTON

By 


Its  President

By 


Its  Administrator

STATE OF MINNESOTA
)





) ss

COUNTY OF HENNEPIN
)

The foregoing instrument was acknowledged before me this ____ day of __________, 20__, by ___________, the President of the Port Authority of the City of Bloomington, on behalf of the Authority.

Notary Public

STATE OF MINNESOTA
)





) ss

COUNTY OF HENNEPIN
)

The foregoing instrument was acknowledged before me this ____ day of _________, 20__, by ____________, the Administrator of the Port Authority of the City of Bloomington, on behalf of the Authority.

Notary Public

EXHIBIT G
FORM OF CERTIFICATE OF COMPLETION

The undersigned hereby certifies that LMC Bloomington Holdings, LLC (the “Secondary Developer”) has fully complied with its obligations under Articles IV and V of that document titled “Secondary Development Agreement,” dated ________________, 20__ (the “Agreement”), between the City of Bloomington, Minnesota, the Port Authority of the City of Bloomington (the “Authority”), Bloomington Central Station, LLC, as master developer, and the Secondary Developer, with respect to construction of the Minimum Improvements in accordance with Article IV of the Agreement, and that the Secondary Developer is released and forever discharged from its obligations with respect to construction of the Minimum Improvements under Articles IV and V of the Agreement.  

Dated:  _______________, 20___.



PORT AUTHORITY OF THE CITY OF BLOOMINGTON

By 


Its  President

By 


Its  Administrator

STATE OF MINNESOTA
)





) ss

COUNTY OF HENNEPIN
)

The foregoing instrument was acknowledged before me this ____ day of __________, 20__, by ___________, the President of the Port Authority of the City of Bloomington, on behalf of the Authority.

Notary Public

STATE OF MINNESOTA
)





) ss

COUNTY OF HENNEPIN
)

The foregoing instrument was acknowledged before me this ____ day of _________, 20__, by ____________, the Administrator of the Port Authority of the City of Bloomington, on behalf of the Authority.

Notary Public

EXHIBIT H
FORM OF SUBORDINATION AGREEMENT

THIS SUBORDINATION AGREEMENT (this “Agreement”) is made as of this _____ day of __________, 20__, between _______________ (the “Lender”), whose address is at _________________________, made on or as of the ____ day of _________________, 20__,  the CITY OF BLOOMINGTON, MINNESOTA, a home rule city and political subdivision of the State of Minnesota (the “City”), and the PORT AUTHORITY OF THE CITY OF BLOOMINGTON, a public body corporate and politic under the laws of the State of Minnesota (the “Authority”).

RECITALS

A. The Secondary Developer is the owner of certain real property situated in Hennepin County, Minnesota and legally described in Exhibit A attached hereto and incorporated herein (the “Property”) and has agreed, with the City and the Authority, pursuant to the terms of the Secondary Development Agreement, dated as of _________, 2014, between the Secondary Developer, the City and the Authority, recorded in the Office of the Hennepin County Recorder as Document No. _______ (the “Contract”) and with the Authority pursuant to the Limited Warranty Deed, from the Authority to the Secondary Developer, dated as of _________, 2014, recorded in the Office of the Hennepin County Recorder on _________, 2014, as Document No. ____________ (the “Deed”) to construct on the Property certain Minimum Improvements (as defined in the Contract).  The Contract (other than Section 6.1(f), which is not subordinated), the Deed and the Recapture Agreement, dated December __, 2014, between the City, the Authority and the Secondary Developer, are referred to herein as the “Subordinated Documents.”
B. Secondary Developer has applied to the Lender for a loan (the “Loan”) in the aggregate maximum principal amount of $__________ for the purpose of financing the construction of the Minimum Improvements.  The Loan is evidenced and secured by the following documents:

[insert loan documents]

The foregoing documents, together with all other documents and instruments evidencing, securing and executed in connection with the Loan, are hereinafter collectively referred to as the “Loan Documents.”

C.
The City and the Authority are the owners and holders of certain rights under the Contract and the Deed.  

D.
The Lender requires, as a condition precedent of the making of the Loan to the Secondary Developer that the rights and interests of the City and the Authority under the Deed and the Contract be subordinated to the Loan and the Loan Documents as provided herein. 

NOW, THEREFORE, in consideration of the foregoing and as an inducement to Lender to make the Loan, and for other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto represent, warrant and agree as follows:

1.
Consent.  The City and Authority acknowledge that the Lender is making the Loan to the Secondary Developer and consent to and approve the Loan and the Loan Documents, including any extensions, modifications, replacements and/or amendments thereof, for all purposes of the Contract and the Deed.  The City and Authority also consent to and approve the assignment of the Contract to the Lender as collateral for the Loan; provided, however, that, as between the City and Authority, on the one hand, and the Secondary Developer, on the other hand, this consent shall not deprive the City or Authority of or otherwise limit any of the City’s or Authority’s rights or remedies under the Subordinated Documents and shall not relieve the Secondary Developer of any of its obligations under the Subordinated Documents.

2.
Subordination.  The City and Authority hereby agree that the Loan Documents, and all amendments, modifications, extensions, replacements and renewals thereof, shall unconditionally be and remain at all times a lien or charge on the Property prior and superior to the lien or charge of the Subordinated Documents and shall be senior to the rights of the City and Authority with respect to the Property under the Subordinated Documents, and the rights of City and Authority in, to or under the Subordinated Documents and in and to the Property are hereby subjected and subordinated and shall remain in all respects and for all purposes subject, subordinate and junior to the lien of the Loan Documents and any and all amendments, modifications, renewals, extensions or replacements thereof.  Notwithstanding the foregoing, nothing herein shall be construed as subordinating the obligations of the Secondary Developer under Section 6.1(f) of the Contract or under the Minimum Assessment Agreement, dated ___________, 201_, between the City, the Authority and the Secondary Developer, recorded in the Office of the Hennepin County Recorder on __________, 201_, as Document No. __________, which obligations the Lender acknowledges and agrees will survive and not be impaired by any enforcement by Lender of any of its rights or remedies under the Loan Documents. 
3.
Notice to City and Authority.  Lender agrees to notify City and Authority of the occurrence of any Event of Default given to Secondary Developer under the Loan Documents.

4.
No Assumption.  The City and Authority acknowledge that the Lender is not a party to the Contract and by executing this Agreement does not become a party to the Contract, and specifically does not assume and shall not be bound by any obligations of the Secondary Developer to the City and Authority under the Contract, and that the Lender shall incur no obligations whatsoever to the City and Authority except as expressly provided herein.

5.
Notice from City or Authority.  So long as the Loan Documents remain in effect, the City and the Authority agree to give to the Lender simultaneous copies of any notice of default or an Event of Default given to Secondary Developer under the Subordinated Documents, and Lender shall have the right (but no obligation) to cure or remedy such default of the Secondary Developer during the same time that is permitted to Secondary Developer under the Contract for the remedying or curing of such default, plus an additional period of thirty (30) days or such longer period as may be reasonably necessary for Lender to obtain possession of the Property; and City and Authority will accept such curative or remedial action taken by a Lender with the same effect as if such action had been taken by Secondary Developer.
6.
Governing Law.  This Agreement is made in and shall be construed in accordance with the laws of the State of Minnesota.

7.
Successors.  This Agreement and each and every covenant, agreement and other provision hereof shall be binding upon and inure to the benefit of the parties hereto and their respective successors and assigns, including any person who acquires title to the Property through the Lender of a foreclosure of the Mortgage.

8.
Severability.  The unenforceability or invalidity of any provision hereof shall not render any other provision or provisions herein contained unenforceable or invalid.

9.
Notice.  Any notices and other communications permitted or required by the provisions of this Agreement shall be in writing and shall be deemed to have been properly given or served by depositing the same with the United States Postal Service, or any official successor thereto, designated as registered or certified mail, return receipt requested, bearing adequate postage, or delivery by reputable private carrier and addresses provided in Section 11.6 of the Contract.

10.
Transfer of Title to Lender.  The City and Authority agree that in the event the Lender, a transferee of Lender, or a purchaser at foreclosure sale, acquires title to the Property pursuant to a foreclosure, or a deed in lieu thereof, the Lender, transferee, or purchaser shall not be bound by the terms and conditions of the Subordinated Documents except as to the Minimum Assessment Agreement, as provided in Section 2 above, and except as to Section 6.1(f) of the Contract.  

11.
Estoppel.  The City and Authority hereby represent and warrant to Lender, for the purpose of inducing Lender to make advances to Secondary Developer under the Loan Documents that:

(a)
No default or event of default by Secondary Developer exists under the terms of the Subordinated Documents on the date hereof;

(b)
The Subordinated Documents have not been amended or modified in any respect, nor has any material provision thereof been waived by any of the City, the Authority, or the Secondary Developer, and the Subordinated Documents are in full force and effect;

(c)
Such other reasonable certifications as the Lender may request.

13.
Amendments.  The City and Authority hereby represent and warrant to Lender that City and Authority will not agree to any amendment or modification to the Subordinated Documents that materially affects the collection of Tax Increment (as that term is defined in the Contract) or in any way affects the Property without the Lender’s written consent. 
IN WITNESS WHEREOF, this Subordination Agreement has been executed and delivered as of the day and year first written above.

CITY OF BLOOMINGTON, MINNESOTA

By 


Its  Mayor

By 


Its  City Manager

STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of __________, 20__, by ________________, the Mayor of the City of Bloomington, Minnesota, on behalf of the City.

____________________________________

Notary Public

STATE OF MINNESOTA
)





)  SS.

COUNTY OF HENNEPIN
)


The foregoing instrument was acknowledged before me this ____ day of __________, 20__, by ________________, the City Manager of the City of Bloomington, Minnesota, on behalf of the City.

____________________________________

Notary Public

Approved as to form:

By: 



City Attorney

PORT AUTHORITY OF THE CITY OF BLOOMINGTON

By 


Its  President

By 


Its  Administrator

STATE OF MINNESOTA
)





) ss

COUNTY OF HENNEPIN
)

The foregoing instrument was acknowledged before me this ____ day of __________, 20__, by ___________, the President of the Port Authority of the City of Bloomington, on behalf of the Authority.

Notary Public

STATE OF MINNESOTA
)





) ss

COUNTY OF HENNEPIN
)

The foregoing instrument was acknowledged before me this ____ day of _________, 20__, by ____________, the Administrator of the Port Authority of the City of Bloomington, on behalf of the Authority.

Notary Public

Reviewed and approved by Port General Counsel.
Port General Counsel

[LENDER]

By 

Its  

STATE OF MINNESOTA
)





)  SS.

COUNTY OF __________
)


The foregoing instrument was acknowledged before me this ____ day of __________, 20__, by _____________, the ________________, on behalf of the [Lender].

____________________________________

Notary Public

EXHIBIT A

DESCRIPTION OF THE PROPERTY
Lot 1, Block 1, Bloomington Central Station 4th Addition, according to the recorded plat thereof, Hennepin County, Minnesota

EXHIBIT I
PUBLIC IMPROVEMENTS
Public Improvements to be constructed as part of City Project 2013-305 (BCS Phase 2B) include the following:

80-1/2 Street between 33rd Avenue and 34th Avenue:

· Concrete curb and gutter and bituminous pavement

· Sanitary sewer, watermain, and storm sewer 

· Concrete sidewalk on the north side of 80-1/2 Street 

East side of 33rd Avenue between 80-1/2 Street and American Boulevard;

· Street lighting wiring and pole/fixture installation

· Irrigation conduit

· Banded colored concrete sidewalk

West side of 34th Avenue between 80-1/2 Street and American Boulevard

· Street lighting conduit

· Irrigation conduit

· Concrete maintenance strip and concrete sidewalk

Watermain looping extension

· Extension of watermain along 34th Avenue between 80-1/2 Street and approximately 225-feet south of 80-1/2 Street
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EXHIBIT J
FINAL DEVELOPMENT PLANS
EXHIBIT K
PLAT OF DEVELOPMENT PROPERTY
EXHIBIT L
FORM OF RECAPTURE AGREEMENT
This Agreement is made as of this ___ day of ___________ 20__ (this “Agreement), between the Port Authority of the City of Bloomington, a public body politic and corporate organized under the laws of Minnesota (the “Authority”) and LMC Bloomington Holdings, LLC, a Delaware limited liability company (the “Secondary Developer”).  The Authority and the Secondary Developer are collectively referred to herein as the “Parties.”

WHEREAS the Secondary Developer has determined to construct an approximately 431,000 square foot apartment building with 394 rental units and a parking ramp (the “Parking Ramp”) with approximately 654 spaces (the “Minimum Improvements”) and certain property located in the City of Bloomington, Minnesota (the “City”) and legally described in Exhibit A attached hereto (the “Lennar Property”); and 


WHEREAS, in order to make the Minimum Improvements economically feasible, the Authority, the City, Bloomington Central Station (the “Master Developer”), and the Secondary Developer entered into a Secondary Development Agreement, dated ______________, 20__ (the “Secondary Development Agreement”); and

WHEREAS, pursuant to the Secondary Development Agreement, the Authority has agreed to (i) convey title to and possession of the Lennar Property to the Secondary Developer at a discounted price; (ii) provide tax increment assistance by issuing tax increment bonds to pay for the costs of the Parking Ramp; and (iii) reimburse the Secondary Developer with tax increment for special assessments paid for Public Improvements and for Lennar Landscaping Costs (all as defined in the Secondary Development Agreement) related to the Minimum Improvement; and

WHEREAS, pursuant to the terms of the Secondary Development Agreement, the City has agreed to (i) approve the Authority’s conveyance of the Lennar Property to the Secondary Developer at a discounted price; (ii) forgive a portion of the City’s loan provided to the Authority to purchase the Lennar Property; and (iii) issue the Assessment Bonds (as defined in the Secondary Development Agreement) to finance a portion of the costs of the Public Improvements, all to make the construction of the Minimum Improvements on the Lennar Property economically feasible and promote future development in the South Loop District of the City; and


WHEREAS, in consideration of the assistance provided by the Authority and the City and described herein, the Secondary Developer has agreed to enter into this Agreement; and 

Now, therefore, in consideration of the foregoing and of the mutual covenants and agreements hereinafter set forth herein, it is hereby agreed by and between the Parties hereto as follows:

Section 1. Definitions

Capitalized terms not defined herein shall have the meaning given such terms in the Secondary Development Agreement.  For the purposes of this Agreement, the Parties agree that the following terms are defined as set out below:

Affiliate means any person or entity that is directly or indirectly Controlled by the Secondary Developer.

Base Line Valuation means the projected value of the Minimum Improvements in future years based on projected Net Operating Income from the Minimum Improvements for each year and the Capitalization Rate.  The Base Line Valuation for each year of the Term of Available Recapture is set out in Exhibit B.

Capitalization Rate means 6.0%.  

Capital Lease means a lease in which lessor agrees to transfer the ownership rights in the Minimum Improvements to the lessee at the termination of the lease period. 

Controlled means having the ability through ownership of voting securities, trust agreements or otherwise to direct the management and policies of the person or entity.

Excess Amount (i) for purposes of a Recapture without Sale as described in Section 4, the “Excess Amount” is the amount the Yield on Imputed Sale exceeds the Base Line Valuation by more than 25%; and (ii) for purposes of a Recapture upon Sale as described in Section 5, the “Excess Amount” is the amount the Yield on Sale exceeds the Base Line Valuation by more than 25%.  

Imputed Sale Price means the actual Net Operating Income for most recently completed fiscal year, divided by the Capitalization Rate. 

Lennar Property means the real property described in Exhibit A.  
Lookback Calculation Date means 60 days after the date which is 5 years after the date of issuance of the last certificate of occupancy for the Minimum Improvements. 

Market Value Determination means, unless agreed upon by the Parties within thirty (30) days after a Sale, the market value shall be determined by appraisal, made by a market value board consisting of three (3) appraisers selected as provided below who are experienced in the valuation of commercial properties similar to the Minimum Improvements in the Minneapolis/St. Paul metropolitan area, and each of whom shall be a member of the Appraisal Institute with the designation of “MAI.” The market value will be the most probable price, as of the date of the closing of the Sale, in cash, for which the Minimum Improvements should sell after reasonable exposure in a competitive market under all conditions requisite to fair sale, with the buyer and seller each acting prudently, knowledgeably, and for self-interest, and assuming that neither is under any duress.  The market value determination should not exclude the business enterprise value or brand value of the Minimum Improvements.  The Authority shall appoint the first appraiser and shall notify the Secondary Developer of such appointment.  Within ten (10) business days following receipt by the Secondary Developer of such notice from the Authority, the Secondary Developer shall appoint the second appraiser and shall promptly notify the Authority of such appointment.  The first two appraisers shall appoint a third appraiser.  If the first two appraisers are unable to agree on a third appraiser within twenty (20) days after the Secondary Developer’s notice of the appointment of the second appraiser, or if either party refuses or neglects to appoint an appraiser as herein provided, then such appraiser whose appointment was not made as aforesaid shall be appointed within ten (10) days by the President of the Appraisal Institute, or by such successor body hereafter constituted exercising similar functions.  The members of the market value board, acting independently, shall each determine the market value of the Minimum Improvements, and within sixty (60) days after the appointment of the third appraiser, shall each submit their determination of such market value to the Authority and the Secondary Developer.  If the determinations of at least two (2) of the appraisers shall be identical in amount, said amount shall be deemed to be the market value, if the determinations of all three (3) appraisers shall be different in amount, the market value shall be determined as follows:

(a) If neither the highest nor lowest appraised value differs from the middle appraised value, by more than ten percent (10%) of such middle appraised value, or both the highest and lowest appraised values differ from the middle appraised value by more than ten percent (10%) of such middle appraised value, then the market value shall be deemed to be the average of the three appraisals;

(b) If either, but not both, of the highest and lowest appraised values differs from the middle appraised value by more than ten percent (10%) of such middle appraised value, then the market value shall be deemed to be the average of the middle appraised value and the appraised value closest in amount to said middle value.

The market value as determined in accordance with the provisions of this subsection shall be binding and conclusive upon the Parties hereto.  The Authority shall pay fifty percent (50%) and the Secondary Developer shall pay fifty percent (50%) of all expenses incurred in connection with the market value board, including the reasonable fees of all three appraisers.

Minimum Improvements means the approximately 394 unit multifamily rental housing facility and a parking ramp with approximately 654 spaces constructed on the Lennar Property consistent with the Final Development Plans.

Net Operating Income means all net rental income from the Minimum Improvements.  The projected Net Operating Income for each year of the Term of Available Recapture is set out in Exhibit B.

Recapture means the payment to the Authority of a portion of the Excess Amount. 

Sale means any total or partial sale, assignment, conveyance, or Capital Lease, or any trust or power, or transfer in any other mode or form of or with respect to the Minimum Improvements or the Lennar Property or any part thereof or any interest therein, or any contract or agreement to do any of the same; provided however, a transfer of the Minimum Improvements by foreclosure or a deed-in-lieu of foreclosure will not be a Sale.  The term Sale does not include: (i) a transfer of the ownership of the Minimum Improvements if the transferee is an Affiliate, (ii) the transfer of membership interests in the Secondary Developer or its members to Affiliates, (iii) any lease of residential units within the Minimum Improvements (other than a Capital Lease), or (iv) mortgages securing debt.  Also, for avoidance of doubt, a Sale includes any lease-purchase agreement executed within the Term of Available Recapture with parties that are not Affiliates regardless of when or if the eventual sale is transacted.

Sale Price means the actual price at which the Minimum Improvements are sold, less (i) deductions for customary closing costs and (ii) any new capital invested in the Minimum Improvements after the opening date of the Minimum Improvements; provided, that if (i) if the Secondary Developer or any Affiliate thereof has an ownership interest in the purchaser of the Minimum Improvements, and (ii) the Authority notifies Secondary Developer in writing within 15 days of receiving notice from Secondary Developer under Section 3 hereof that it does not believe that the actual price of the Minimum Improvements represents market value, then the sale price shall be deemed to be market value determined by the Market Value Determination procedure.

Term of Available Recapture means the period from the issuance of the final certificate of occupancy for the Minimum Improvements until the fifth (5th) anniversary thereof.

Total Project Costs means all costs incurred by the Secondary Developer in connection with the Minimum Improvements as of the Calculation Date, including allocated costs of land, on-and-off-site improvements (or assessments paid in connection with such improvements), leasing commissions, capitalized interest on all such costs, and operating deficits, and all other related soft costs incurred in connection with the Minimum Improvements, net of the assistance provided to the Secondary Developer under the Secondary Development Agreement, including (i) the land write-down of $4,150,000; (ii) the principal amount of the TIF Bonds used to finance the construction of the Parking Ramp ($6,800,000); (iii) the amount of assessments to be paid by the Secondary Developer and expected to be reimbursed with tax increment ($815,000, plus interest); and (iv) the Lennar Landscaping Costs (as defined in the Secondary Development Agreement) to be paid by the Secondary Developer and expected to be reimbursed with tax increment ($412,700, plus interest).

Yield on Imputed Sale means the Imputed Sale Price less the Base Line Valuation.

Yield on Sale means the amount by which the Sale Price exceeds the Base Line Valuation.

Section 2. Recapture Generally.  

The financial assistance provided to the Secondary Developer by the Authority and the City pursuant to the Secondary Development Agreement is based on certain assumptions regarding likely costs and expenses associated with acquiring and constructing the Minimum Improvements.  The Authority and the Secondary Developer agree that those assumptions will be reviewed as described below and may result in the amount of tax increment assistance provided to the Secondary Developer under this Agreement being subject to recapture to the extent provided in Section 4 or Section 5.  
Section 3. Notification in Event of Transfer

In the event of any Sale of the Minimum Improvements during the Term of Available Recapture, the Secondary Developer shall notify the Authority of the time and place of the closing of the Transfer at least 30 days before the Transfer will occur.  In addition to the time and place of the Transfer, the Authority shall be provided with the name of the purchaser and information regarding whether the purchase is related or affiliated to the Secondary Developer.  The Secondary Developer must deliver to the Authority any background documentation related to the Sale as the Authority may reasonably request, including but not limited to any appraisal of the Minimum Improvements which is in the Secondary Developer’s possession.  

Section 4. Recapture Without Sale

(a)
Upon the Lookback Calculation Date, the Authority shall calculate the Imputed Sale Price based on the Net Operating Income reported by the Secondary Developer for the most recently completed fiscal year of the Secondary Developer using the Capitalization Rate.  For purposes of calculating the Imputed Sale Price, the Secondary Developer shall provide to the Authority a report regarding the Minimum Improvement’s Net Operating Income in substantially the format of the lookback pro forma attached as Exhibit B hereto (except that if definitions in this Agreement vary from GAAP, the provisions of this Agreement control) within sixty (60) days following the Lookback Calculation Date.  The Secondary Developer’s fiscal year currently ends on December 31.  The pro forma shall include rent paid from tenants in the form set out in Exhibit B.  Upon request, the Secondary Developer agrees to provide to the Authority background documentation reasonably related to the financial data, including at a minimum three years of revenues and expenses comprising Net Operating Income.  The Authority may request a review and written report from a national accounting firm of independent certified public accountants regarding Net Operating Income, to be provided at the Secondary Developer’s expense (which expense may be included as part of Total Project Costs).  
(b)
If an Excess Amount exists, the Secondary Developer shall pay to the Authority, 50% of the Excess Amount as and for Recapture, subject to the terms of Section 6.  The Secondary Developer shall have five years in which to pay the Total Recapture after the Lookback Calculation Date.  

Section 5. Recapture Upon Sale

(a) In case of a Sale, the Secondary Developer agrees to pay to the Authority 50% of the Excess Amount as and for Recapture, subject to the terms of Section 6.

The Secondary Developer agrees to provide to the Authority any background documentation related to the Sale and financial data reasonably requested by the Authority, which information will include at a minimum three years of revenues and expenses comprising Net Operating Income.  For purposes of analyzing the proposed Sale Price, the Secondary Developer shall provide to the Authority a report regarding the Minimum Improvement’s Net Operating Income in substantially the format of the lookback pro forma attached as Exhibit B (except that if definitions in this Agreement vary from GAAP, the provisions of this Agreement control).  The pro forma shall include rent paid from tenants in the form set out in Exhibit B.  Upon request, the Secondary Developer agrees to provide to the Authority background documentation reasonably related to the financial data, including at a minimum three years of revenue and expenses resulting in the Net Operating Income.  The Authority may request a review and written report from a national accounting firm of independent certified public accountants regarding Net Operating Income, to be provided at the Secondary Developer’s expense (which expense may be included as part of Total Project Costs).  
(b)
The amount of Recapture due and owing under this Section 5 must be paid within thirty (30) days of a Sale.

Section 6. Total Recapture 

(a)
Notwithstanding anything to the contrary contained herein, in no event shall the total Recapture paid to the Authority under this Agreement exceed $6,245,000.  

(b)
Any amounts of Recapture paid to the Authority pursuant to this Agreement shall be deposited as follows: (i) 66.8% of any recapture shall be deposited to the tax increment accounts for Tax Increment Districts 1-I; and (ii) 33.2% of any recapture shall be deposited to the South Loop Development Fund.

Section 7. Term

This Agreement shall terminate on the earliest to occur of (a) payment of any Recapture required either without a Sale as provided in Section 4 or following a Sale as provided in Section 5 hereof; or (b) upon a determination that no Recapture is due as of the Lookback Calculation Date under Section 4 or following a Sale under Section 5; or (c) a foreclosure or deed in lieu of foreclosure of a lien on the Minimum Improvements.  At the request of the Secondary Developer, the Authority will provide to the Secondary Developer a recordable document evidencing the termination of this agreement promptly following the end of the term.  

Section 8. Amendment

This Agreement may only be amended by written document executed by each party hereto or their successors and assigns.  No term of this Agreement shall be waived or deemed waived unless done so in writing signed by the party benefited by the term to be waived.

Section 9. Notices

All notices and other communications under or relating to this Agreement shall be given in the manner and to the respective Parties at their respective addresses as set forth in the Secondary Development Agreement.

Section 10. Assignment of Minimum Improvements

If the Minimum Improvements are sold, transferred or otherwise conveyed to another owner within the first three years of the Term of Available Recapture, then the obligations hereunder shall be assumed by the new owner. For the avoidance of doubt, no Recapture shall be required hereunder from the Secondary Developer upon Sale occurring within the first three (3) years of the Term of Available Recapture, provided, however, the new owner shall be subject to recapture hereunder.

Section 11. Miscellaneous

(a) This Agreement does not represent an interest in the Minimum Improvements, and the Authority and the Secondary Developer are not partners.  The rights of the Authority to payment hereunder is binding on the Secondary Developer and its successors.  The rights of the Authority to payment hereunder are and shall remain subordinate to the rights, liens, assignments and security interests of any holder of indebtedness secured by the Minimum Improvements, or any part thereof.

(b) The provisions of this Agreement are binding upon and inure to the benefit of the Parties hereto and their respective successors and assigns.

(c) This Agreement shall be construed under and governed by the laws of the State of Minnesota.

(d) This Agreement may be executed in counterparts, all of which taken together shall constitute one and the same instrument.

(e) This Agreement may be recorded against the Lennar Property in the property records of Hennepin County.

[Remainder of this page is intentionally left blank.]

In Witness Whereof, the Authority and the Secondary Developer have each caused these presents to be signed in its name on behalf by its authorized representatives, all as of the day and year first written above.

PORT AUTHORITY OF THE CITY OF BLOOMINGTON 

DATED:

By:




Its President

DATED:

By:




Its Administrator

STATE OF MINNESOTA
)


)
ss.

COUNTY OF HENNEPIN
)

The foregoing instrument was acknowledged before me this ____ day of ________, 20__, by Robert Erickson and Schane Rudlang, the President and Port Authority Administrator of the Port Authority of the City of Bloomington, under the laws of the State of Minnesota, on behalf of the Port Authority of the City of Bloomington.  

Notary Public

Reviewed and approved




Port Authority General Counsel

Drafted By:

Kennedy & Graven, Chartered (JAE)

Suite 470

200 South Sixth Street

Minneapolis, MN 55402

612-337-9300



LMC Bloomington Holdings, LLC
DATED:  _____________, 20__

By:





Its __________________________

STATE OF MINNESOTA
)


)
ss.

COUNTY OF HENNEPIN
)

The foregoing instrument was acknowledged before me this ____ day of _________, 20__, by _______________, the ___________________ of LMC Bloomington Holdings, LLC.  

Notary Public

Signature Page for Minimum Improvements Recapture Agreement 

EXHIBIT A

LEGAL DESCRIPTION OF LENNAR PROPERTY

Lot 1, Block 1, Bloomington Central Station 4th Addition, according to the recorded plat thereof, Hennepin County, Minnesota

EXHIBIT B


PRO FORMA
[image: image2.jpg]Lennar Recapture Agreement - Exhibit A

Final CO
Year 0 Year 1l Year 2 Year 3 Year 4 Year5 Year 6 Year 7
Gross Potential Rent $7,495,013 $7,719,864 $7,951,459 $8,190,003 $8,435,703 $8,688,774 $8,949,438 $9,217,921
Less Vacancy (57,495,013)] (55,882,967)| ($1,096,521) ($540,457) ($556,671) (8573,371) ($590,572) (5608,289)
Other Income s0 $58,994 $219,321 $244,851 $252,196 $259,770 $267,555 $275,581
Gross Revenue SO $1,895,390 $7,074,259 $7,894,397 $8,131,229 $8,375,174 $8,626,421 $8,885,213
Total Operating Expense SO $1,421,918 $2,773,110 $3,047,237 $3,138,654 $3,232,817 $3,329,798 $3,429,692
Net Operating Income {NOI) $4,847,160 $4,992,574 $5,142,357 $5,296,622 $5,455,521
Base Line Valuation $80,800,000 $83,200,000 $85,700,000 $88,300,000 $90,900,000
Per unit $205,000 $211,000 $218,000 $224,000 $231,000
Recapture Threshold (NOI) (Base +25%) $6,058,950 $6,240,718 $6,427,946  $6,620,778  $6,819,401
Recapture Threshold for Imputed Sale $101,000,000 $104,000,000 $107,100,000 $110,300,000 $113,700,000
Per unit $256,000 $264,000 $272,000 $280,000 $289,000
Assumptions
Threshold NOI Increase 25.0%
Unit count 394
Capitalization Rate 6.0%
Vacancy Op. Exp. Ratio Average Rent

Year 1 100.0% 0.0% $1,590

Year 2 76.2% 18.4% $1,630

Year 3 13.8% 34.9% $1,680

Stabilized Year 4 6.5% 37.2% $1,730





EXHIBIT M
CONSTRUCTION PLANS
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EXHIBIT N
LENNAR LANDSCAPING IMPROVEMENTS

Certain landscaping and streetscape components are proposed to be removed from City Project 2013-305 and installed by Lennar, including the following:

80-1/2 Street between 33rd Avenue and 34th Avenue:

· Irrigation south of sidewalk

· Trees and shrubs north of sidewalk

· Shrubs and plantings south of sidewalk

· Tree and plantings in traffic circle

East side of 33rd Avenue between 80-1/2 Street and American Boulevard

· Planting soil for planter areas

· Irrigation

· Trees

West side of 34th Avenue and 80-1/2 Street and American Boulevard between street and sidewalk

· Irrigation

· Street trees

· Topsoil and sod

American Boulevard between 33rd Avenue and 34th Avenue south of sidewalk:

· Trees

Plant Warranty

The plant materials shall conform to the MnDOT warranty for vegetation noted in MnDOT Specification 2571.3 which reads (where project below is intended to reference the Lennar Landscaping Improvements):
K.1 Establishment Period 
A Plant Establishment Period (PEP) of at least 2 calendar years begins on the date that initial planting operations on the project are completed and continues until final acceptance of the project, unless otherwise shown on the plans. 
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GOVERN.

UNLESS NOTED OTHERWISE.

PROPOSED SHRUBS FOR APPROVAL BY
LANDSCAPE ARCHITECT PRIOR TO CONSTRUCTION.
IRRIGATION DRAWINGS.

11+00
2. RESTORE ALL AREAS DISTURBED BY CONSTRUCTION

3. CONTRACTOR SHALL STAKE OUT LOCATION OF ALL
5. PLANTING BEDS SHALL HAVE HARDWOOD MULCH.

4. ALL PLANTED BEDS SHALL BE IRRICATED. SEE
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QTY ROOT SIZE

PLANT MATERIAL SCHEDULE
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EXHIBIT O
NOISE EXPOSURE ZONE

[image: image11.jpg]W Veneklasen Associates

Bloomington Central Station Residential - Exterior Envelope Acoustical Design
February 27, 2014 — Page 12

Figure 6 — Noise Exposure Zones
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5.0 INTERIOR NOISE CALCULATION
5.1 Exterior Construction

VA understands that the exterior wall will have a veneer consisting of either stucco, cast stone brick or
metal panel on 5/8 inch exterior sheathing, on 2x6 wood studs with batt insulation filling the stud
cavity, and a single layer of 5/8 inch gypsum board on the interior. The details are shown on sheet
A10.1. VA’s calculations include the exterior wall construction for the building, but indicate that the
interior noise levels are determined by the acoustical performance of the glazing system.

www.veneklasen.com
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