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[bookmark: _GoBack]TO: 	Sandra Johnson, City Attorney

FROM:  Ann Kaul, Assistant City Attorney

DATE:  June 27, 2014

RE:	Banning Flavored Tobacco Products

____________________________________________________________________

The E-cigarette working group comprised of representatives from Police, Public Health, Legal, Licensing and Environmental Health is unanimously not in favor of a ban on flavored tobacco products (FTPs). The purpose of this memo is to provide some background on the issue and our reasoning. 

FTPs are defined as  “any non-cigarette tobacco product or any component part that contains a constituent that imparts of a characterizing flavor including but not limited to cigars.” “Characterizing flavor is defined as “a distinguishable taste or aroma, other than that of tobacco or menthol, imparted either prior to or during consumption of a tobacco product or component part thereof, including, but not limited to tastes or aromas relating to any fruit, chocolate, honey, vanilla, candy, cocoa, dessert, alcoholic beverage, herb or spice; provided however that no tobacco product shall be determined to have a characterizing flavor solely because of the use of additives or flavorings or the provision of ingredient information.”


Flavoring in these tobacco products helps to mask the harsh taste of tobacco. They are popular with youth who are often drawn to the such sweet flavors. Federal law prohibits sale of flavored cigarettes (other than tobacco or menthol), but does not ban non-cigarette tobacco products (cigars, little cigars, cigarillos or smokeless tobacco products). 

A public health survey for Bloomington found that over 50% of sampled Bloomington retailers had flavored cigars/cigarillos for sale and these products were available as singles or in small packs of 2-6 (which is why a pack size restriction is recommended). 

New York City, Providence, RI, Santa Clara County, CA and Maine have passed certain restrictions on the sale of all of some FTPs. NYC was the first to enact a ban of certain FTPs. They only allow the sale of FTPs in tobacco bars and allow for wholesale sales to those bars. Their ordinance exempts those tobacco products which “impart a distinguishable taste or aroma of menthol, mint, wintergreen or tobacco and do not also impart a characterizing flavor.” NYC ordinance 28-02. This was challenged by the U.S. Smokeless Tobacco Manufacturing Company and was upheld as constitutional in U.S. Smokeless Tobacco Manufacturing Company, LLC. V. City of New York, 708 F 3d 428 (2013).  The court found that under the Family Smoking Prevention and Tobacco Control Act (FSPTCA) allows a locality to enact such a regulation since it advances the FSPTCA’s objective of reducing the use and harmfulness of tobacco products without trenching on Congress’s competing goal of keeping tobacco products generally available to addicted adults. 

In Providence, RI, 2 ordinances were challenged in Federal Court by the National Association of Tobacco Outlets et al who sued the City of Providence, City Council and the Mayor in the First Circuit Court of Appeals. The ordinances (1) restricted the retailers from reducing prices by means of coupons and multi-pack discounts (ie by one get one free) and (2) restricted the sales of certain FTPs other than cigarettes anywhere except a smoking bar. The ordinances were challenged on the First Amendment (impermissible regulations of commercial speech); that the price ordinance was preempted by the Federal Advertising and Labeling Act and the FSPTCA and under state law licensing provisions of the Rhode Island Constitution. They were upheld at the district court and in federal court so far most importantly because they are not an out-right ban but allows for the sale and use in smoking bars. It is unknown if either of these cases will be appealed but articles in the field of public health predict that they will be. 

In Santa Clara County, CA, the County board required the licensing of tobacco retailers (which we already do), banned smoking in multi-unit residences and then tabled a ban on FTPs for 30 days in order to look at potential impacts on cigar and piper tobacco products. They recently added e-cigarettes to their indoor ban on smoking.

More common is a pack restriction similar to Brooklyn Center. Baltimore City and Prince George’s County, Maryland, have imposed a 5-per-pack minimum for cheap cigars and Boston implemented a 4-per-pack minimum which were upheld in court.

No city in MN has instituted a ban on FTPs. A legal challenge to this type of law should be expected. It would be costly and the 8th Circuit would not be bound by anything decided in the other districts. The committee is recommending adding e-cigs to the Indoor Smoking Ban and implementing a pack-size restriction. It is suspected that the latter may be controversial as gas stations and other retailers may see it as an attempt to interfere with their business practices. 

The laws on this issue literally changes in various cities everyday or at least on a weekly basis. Most cities including several in MN have now added an indoor ban on E-cigs. I do not expect that to be controversial at all.  
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