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	Call to order
	Chairperson Nordstrom called the Planning Commission meeting to order at 
6:00 p.m. in the City Council Chambers of the Bloomington Civic Plaza.



COMMISSIONERS PRESENT:	Nordstrom, Willette, Fischer, Spiess, Batterson, Bennett, Goodrum
COMMISSIONERS ABSENT:  
STAFF PRESENT:  Markegard, Fields, Centinario, Hiller

***


	ITEM 4
6:57 p.m.

	CASE:	10936A-14
APPLICANT:	Adam Gaertner and McKenzie Novak
LOCATION:	10649 Yosemite Road
REQUEST:	Variance to reduce the required side yard setback from 5 feet to 1.7 feet for an accessory structure



SPEAKING FOR THE APPLICANT:

Adam Gaertner, property owner

SPEAKING FROM THE PUBLIC:

Sandra Phillips  (10630 Yosemite Road)
Bradway Phillips  (10630 Yosemite Road)

PUBLIC HEARING DISCUSSION:

Fields identified the location of the parcel and the surrounding land uses.  He explained the applicants are requesting a variance to reduce the required side yard setback from 5 feet to 1.7 feet for an accessory structure.  Fields explained an illegal accessory structure existed on the parcel when the applicants purchased the property and the applicants pulled a building permit to expand the structure.  The plan submitted by the applicant for the expansion showed the structure maintaining a 5 foot setback from the property line and the structure being outside the existing drainage/utility easement on the property.  A complaint was filed and the City’s Building Official went out to inspect and noticed the structure was closer than 5 feet from the property line.  The applicants were instructed to work with Planning, get a survey completed or remove the structure to a Code complying location on the parcel.  The applicant  had an as-built survey conducted for the parcel which showed the southwest corner of the shed to be 1.7 feet from the property line and the southeast corner to be 4.8 feet from the property line which is also within the drainage and utility easement.

Fields explained that in order for staff to recommend approval of a variance request there must be a practical difficulty.  By Code, practical difficulties as used in connection with the granting of the variance, means that: the property owner proposes to use the property in a reasonable manner not permitted by the zoning ordinance; the plight of the landowner is due to circumstances unique to the property not created by the landowner; and the variance if granted will not alter the essential character of the locality.  Fields stated staff does not believe these findings can be made.  Fields displayed a slide depicting several Code complying locations on the parcel where a similar sized structure could be located.  Staff is also concerned that if the variance were to be approved, the City would need to handle similar variance applications similarly in the future.  Detached garages are also considered accessory buildings and the City may receive requests for reduced setbacks if approved.  Fields explained if a 1.7 foot setback is deemed reasonable it would be more straightforward to amend the code rather than handling through variances.

Fields stated that staff recommends denial of the variance request to reduce the required side yard setback from 5 feet to 1.7 feet for an accessory building located at 10649 Yosemite Road as staff believes the required finds cannot be made.  Fields stated he is available for questions from the Commission.

Spiess asked for clarification on whether the existing structure could remain at its present location if the expansion was not completed.  Fields explained the original structure which was less than 120 square feet was not inspected because building permits are not required for accessory structures under 120 square feet.  Fields added it is the property owner’s responsibility to do the due diligence to make sure they are placing the structure in a Code complying location.  When the applicant came in to pull the permit to put an addition onto the structure he was told of the setback requirements and presence of the easement and submitted a plan that showed the structure would be 5 feet from the property line and out of the drainage/utility easement.

Batterson asked if the City provides a plat to an applicant when they come in to pull a permit of this type or if they make a sketch of their plans themselves.  Fields stated it is likely the City provided a proposed certificate of survey to the applicant and the sketch showing the placement of the shed was completed at the counter as part of the permitting process.  Batterson asked if the sketch shown is the sketch submitted with the building permit.  Fields stated yes.

Goodrum asked if the applicants drew the sketch being shown on the overhead.  Fields stated it is unclear whether they drew the sketch themselves or whether they had help drawing the sketch of the proposed structure on the plat while they were applying for the building permit.

Fischer asked for clarification on which side of the existing structure the applicant added onto the structure.  Fields stated they added onto the east side of the existing structure and the corner of the addition is 4.8 feet from the property line at its farthest point.

Gaertner introduced himself and explained the reason they didn’t move the structure to a Code complying location is the existing structure was on a concrete pad with a row of block around it.  He stated they found it easier to add onto the existing slab than to move the large concrete slab which is about two feet thick on the southeast corner.  He explained the slab is too large and heavy and could not be moved, it would need to be demolished and repoured.  Nordstrom asked the applicant to comment on the question asked by Goodrum regarding who drew the sketch viewed earlier.  Gaertner stated when he came in to pull the permit he was given the option of applying for a variance or placing the structure as drawn on the sketch shown earlier outside of the 5 foot setback.  He explained it was their wish to use the existing concrete slab as it was poured about the same time as when the house was built.

Fischer asked if the applicant added concrete to the existing slab when they put the addition onto the structure.  Gaertner stated yes; on the east side of the existing slab.

Sandra Phillips stated she has lived in her home for 36 years.  She stated she supports the variance request.  She stated that historically, when that subdivision was surveyed, all the houses were placed on the wrong area of the lots.  They ended up buying a section of their current front yard because the lot line was in the middle of their driveway.  She stated she ended up giving one of their neighbors an easement so their lot line would come out straight to the road.  She stated it is her understanding that that is probably the actual survey from when the original structure was built.  She stated she cannot prove it, but some of the original property pins in this neighborhood have been moved or removed.  She stated over the years garages were expanded and variances were granted and there is one case where the roof overhang from one home extends over the lot line of an abutting property.  There is another instance where there is a sidewalk and a fence that goes onto the neighbor’s property.  She stated we all get along and she does not know who lodged the complaint and she is sorry it happened.  She asked the Commission to give some consideration to this variance request.  She stated she knows that expense alone cannot be used to grant a variance, but this is a tough economy and it would be nice if they did not have to move the structure.

Bradway Phillips stated the land surveyor who created the plat put a disclaimer on it stating I surveyed it, the builder placed the building, and I don’t know if the builder followed the instructions.  That disclaimer is on every one of the plats in the ELIASON BRYE 2ND ADDITION.  He stated he believes the City needs to take some responsibility for that because none of the building inspectors ever disallowed a house there.  Our neighbor has a lot line that goes through their garage, that same neighbor because of a previous owner has two driveways, one of which was never approved.  There are numerous situations in the neighborhood that you could easily call the Building and Inspections Division and lodge a complaint against virtually half the homes there because of the lack of things being done right back in 1961 and 1962.  He explained that they are the second owners of their home, the applicants are the second owners of their home.  The neighborhood is going to be turning over with much younger people moving in and we don’t need to scare any of them away.  If someone comes in to look at a house and some neighbor says oh you better watch out for this or this is wrong or that is wrong, but no one has reported it yet.  Frankly, I would like to see anyone who files a complaint have to go through an inspection of their property as well.  He stated he knows the owner who built the structure in question and he was an engineer who was meticulous and he measured the distance from the home when he built that shed.  He stated the drainage/utility easement is not needed as the utilities only  go a portion of the way up the hill.  The electric comes in from the east and stops nowhere near where that shed is located.  He stated it is his wish the Commission be a little more sensible and to not follow the lines exactly.  He stated his own garage roofline is lopsided because he had to follow the rules, when the house was not put on the lot where it was supposed to be put.

Fields stated the sketch drawing was done on a proposed survey and the survey submitted with the building permit is an as-built survey and it is the surveyor’s job to ensure its accuracy.  He displayed a GIS photograph depicting the contours on the parcel and the neighboring parcels and explained that drainage easements are in place on the subject parcel and other parcels so that drainage issues can be resolved in these areas and it is for that reason that drainage easements exist and are necessary.  He stated encroachment agreements are needed for all structures that are placed within an easement area.  Encroachment agreements are not generally encouraged because this is the area where the City can deal with problems which may occur regarding drainage and utilities not only now, but also in the future.

The public hearing was closed via a motion.

Spiess stated she always finds these types of cases difficult because she agrees with some of the comments made from the public testimony especially about the costs.  She stated one of the responsibilities as a Commission is to correct things that have been done incorrectly and to also protect things in the future.  She stated that even though this may create a financial hardship for the applicants, the price it may pay for the community in the future is too great and so she supports staff recommendation for denial of the variance request.

Batterson stated he also feels for the applicants as the structure is well built and nicer than most outbuildings out there.  He stated because the structure is placed within an easement and too close to the lot line, a survey should have been completed prior to the addition being built onto the structure.  Easements are there for a purpose and must be maintained to ensure the land is used properly.  He stated he cannot think of a scenario where he could support a variance, especially a variance that is in an easement and will therefore support staff’s recommendation for denial of the variance request.

Nordstrom commented that one of the photos that were included in the packet this evening shows just how close in proximity the structure was placed to the fence in the photo.    He stated it should have been no surprise there could be a potential issue with the placement of the structure given the close proximity of the fence.  Nordstrom stated with not a lot of research and with adequate information available (handouts available on-line and at City Hall) the applicant at some point made the decision to pour the concrete addition onto the existing slab and to add the addition structure onto the new slab.  He stated the variance was applied for after the addition was already constructed.  Breaking up a 10 by 10 concrete slab would have been easier than breaking up a 10 by 20 concrete slab and moving the structure is possible.  He stated granting this variance request would be a poor precedent to set for the community.  He stated he agrees with staff and does not support the variance request.

Nordstrom stated this item will be heard at the September 8, 2014 City Council meeting.

ACTIONS OF THE COMMISSION:

M/Spiess, S/Willette:  To close the public hearing.  Motion carried 7-0.

M/Spiess, S/Batterson:  Having not been able to make the required findings, in Case 10936A-14, I move the Planning Commission recommend denial of a variance to reduce the required side yard setback from 5 feet to 1.7 feet for an accessory use building at 10649 Yosemite Road.  Motion carried 
6-1.  (Fischer voting against)
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