


















RESOLUTION NO. 2014-___

A RESOLUTION DENYING A VARIANCE REQUEST TO REDUCE THE REQUIRED SIDE YARD SETBACK FOR AN ACCESSORY BUILDING FROM 5 FEET TO 1.7 FEET LOCATED AT 10649 YOSEMITE ROAD

WHEREAS, in Planning Case No. 10936A-14, Adam Gaertner, the owner of certain real property located at 10649 Yosemite Road, in the City of Bloomington, County of Hennepin, State of Minnesota, (hereinafter the “Applicant”) legally described as:
LOT 14, BLOCK 2
ELIASON BRYE 2ND ADDITION
(hereinafter the “Property”) applied for a variance to reduce the required side yard setback for an accessory building from 5 feet to 1.7 feet on a single-family residence in an R-1 zoning district.  
 	WHEREAS, the City received a complaint regarding the location of the accessory building, and upon inspection by the City, was found to be in violation of the zoning code and to be encroaching into a public utility and drainage easement.
WHEREAS, the City’s zoning code at §19.50.02 (hereinafter the “Accessory Buildings Ordinance”) provides that the minimum setback for an accessory building in a side yard in a residential district is five feet.  The purpose of the Accessory Building Ordinance is to regulate the number, size, location, and appearance of all buildings accessory to and detached from principal building on the lots within the City.  
	WHEREAS, Minn. Stat. §462.357, subd. 6(2) and City Code §2.98.01 (b)(2) each require affirmative findings that the requested variance is in harmony with the general purposes and intent of the ordinance and consistent with the comprehensive plan and the applicant for the variance establishes that there are practical difficulties in complying with the zoning ordinance. "Practical difficulties," as used in connection with the granting of a variance, means that the property owner proposes to use the property in a reasonable manner not permitted by the zoning ordinance; the plight of the landowner is due to circumstances unique to the property not created by the landowner; and the variance, if granted, will not alter the essential character of the locality. Economic considerations alone do not constitute practical difficulties.  
	WHEREAS, on August 7, 2014, in its regular meeting assembled the City Planning Commission reviewed the background materials provided in the staff report, conducted a public hearing during which the Applicant was provided with an opportunity to put forth the basis for the requested variance and, based thereon, made the following recommendation:
In Case 10936A-14, having not been able to make the required findings, the Commission recommended denial of the variance to reduce the required side yard setback for an accessory building from 5 feet to 1.7 feet;
	
WHEREAS, on August 18, 2014, at its regular meeting assembled the City Council, acting in its quasi-judicial capacity, conducted a public hearing on the requested variance.  Prior to that hearing, both City staff and the Applicant were provided with an opportunity to submit any and all materials relevant to the City Council’s consideration of the requested variance.  Those materials were made part of the record before the City Council.  The Applicant and staff both had opportunities to present information relevant to the application. 
WHEREAS, the City Council has considered the report of the City staff, the findings and decision of the Planning Commission, the comments of persons speaking regarding the proposed variance and the factors in Bloomington City Code Section 2.98.01 (b) (2) (A) through (C) and has found as follows:
(A)	When the variance is in harmony with the general purposes and intent of the ordinance;

The location of the accessory building, 1.7 feet from the property line, and within a drainage and utility easement is not in harmony with the purpose and intent of the setback requirements as it decreases the potential for directing and maintaining surface water drainage on the applicant’s property, it limits the ability to place public utilities, it reduces the fire safety benefits of building separation and it increases the visual impacts of the structure on the neighboring property.  The building could be relocated, with minor modifications, to avoid the need for a variance.

(B)	When the variance is consistent with the comprehensive plan;

The variance is inconsistent with the first land use goal of the Comprehensive Plan, which is “encourage an efficient, desirable arrangement and distribution of land uses”.  

(C)	When the applicant for the variance establishes that there are practical difficulties in complying with the zoning ordinance.  Economic considerations alone do not constitute practical difficulties.  

The applicant has not established that there are practical difficulties in complying with the zoning ordinance outside of economic considerations.  There are multiple locations on the property where the accessory building can be placed that are of similar or reduced slope relative to its current location and that would allow vehicle access to the rear yard. 

	Practical difficulties as used in connection with the granting of the variance, means that:

(i)	The property owner proposes to use the property in a reasonable manner not permitted by the zoning ordinance;

Although an accessory building is a reasonable use on a single family lot, placement of the building within a public utility and drainage easement 1.7 feet from the side property line is not reasonable given that the building could be relocated to several code complying locations on the lot. 

(ii)	The plight of the landowner is due to circumstances unique to the property not created by the landowner; and

Although a portion of the accessory building was existing, and a previous property owner constructed it in an illegal location, when the current property owner applied for a building permit, they submitted a plan showing the building would have a 5 foot setback from the side property line.  Photos provided show the fence is located in close proximity to the shed, which should have raised suspicion the 5 foot setback as stated on the building permit application was at issue.  It is the current owner’s responsibility to verify setback requirements prior to construction of the addition.

(iii)	The variance if granted will not alter the essential character of the locality.

A single accessory building 1.7 feet from the property line may not alter the character of the neighborhood, however if all accessory buildings were allowed to be closer it would change the character and feel of the neighborhood, since the separation between buildings would be reduced.  In addition, it is important to preserve the separation between buildings on adjacent properties, as established by the easements, for utilities and drainage. 

NOW THEREFORE BE IT RESOLVED BY THE CITY COUNCIL FOR THE CITY OF BLOOMINGTON  in regular meeting assembled, based upon the materials and arguments presented by both the Applicant and City staff, that the following FACTS have been demonstrated by a preponderance of the evidence:
1.	The consistent application of the Accessory Building Ordinance promotes compatibility of residential uses, protects property values, and enhances the safety and livability of the City’s residential neighborhoods.
2.	The Applicant has not set forth an adequate basis for the requested variance in that:
a.	the location of the accessory building is not in harmony with the general purposes and intent of the Accessory Building Ordinance;
b.	the Applicant has not identified practical difficulties as that term is used in Minn. Stat. §462.357, subd. 6, and City Code §2.98.01 (b)(2)(C)(which specifically exclude economic considerations) in connection with the granting of the variances due to circumstances unique to the property not created by the landowner; and 
c.	the Council cannot affirmatively find that the variance, if granted, will not alter the essential character of the locality.
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1.	Therefore, based upon the foregoing, including the entire case files in Cases No. 10936A-14, the staff reports, the public testimony, the testimony and materials provided by the Applicant, the City Council hereby RESOLVES as follows:
a.	Case 10936A-14, the requested variance to reduce the required side yard setback for an accessory building from 5 feet to 1.7 feet is denied;
2.	The Applicant must therefore, either:
a.	correct the existing accessory building along the side yard so that it is in compliance with the Bloomington City Code; or
b.	remove the existing accessory building.
Passed and adopted this ___day of August, 2014.
				
					____________________________
							Mayor
ATTEST:


_______________________
Secretary to the Council
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