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GENERAL INFORMATION


[bookmark: Applicant_Name]Applicant:	Robert Shaw	

Location:	817 East Old Shakopee Road	

Request:	Variance to increase the maximum height of a fence from 4 feet to 6 feet in a side yard adjoining a street. 

Existing Land Use and Zoning:	Two-family dwelling; zoned R-1 Single Family Residential 
	
Surrounding Land Use and Zoning:	Single Family homes; zoned R-1 Single Family Residential

Comprehensive Plan:	The Comprehensive Land Use Plan recommends Low Density Residential use for the property.


CHRONOLOGY

Planning Commission Action:	10/23/14 – The Planning Commission recommended denial of a variance to increase the maximum height of a fence from 4 feet to 6 feet in a side yard adjoining a street

City Council Agenda:	11/03/14 – Development Business Item


APPLICABLE REGULATIONS	Section 2.98.01(b)(2) Variances


PROPOSAL

The applicant is requesting a variance to construct a 6 foot tall chain link fence in a side yard adjoining a street.  The property has an existing two-family home, which are both rental units.  One of the occupants requested installing a fence in the side and rear area of the home for the dogs.  The tenants requests a 6 foot high fence because the larger dog would likely jump over a 4 foot fence.  Also, the applicant believes that snow accumulation would make it easier for the dog to jump over a 4 foot fence.  The fence would be located behind the two-family home.


ANALYSIS

The City Code typically allows homes to have taller fences in a rear or side yards without street frontage.  The property has streets on three sides, and City Code limits fence height to a maximum of 4 feet in any yard area adjoining a local or collector street.  In this case, the two-family home was constructed parallel with Old Shakopee Road with an access road on the west side, and 98th street on the south side of the property.  Due to the angle of the house, there is a limited area of the yard where 6 foot fence could legally be constructed.   
FIGURE 1:  Fence Location
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[bookmark: _GoBack]The Code also limits opacity in yard areas adjoining a local or collector street to a maximum of 50 percent.  The applicant is proposing a chain link fence which meets this code requirement.  In addition, the code allows for taller fences, or greater opacity, for fences located in yard areas adjacent to an arterial street.  Old Shakopee Road meets this classification and would allow for a 6 foot high, full privacy fence.  However the rear and side yards are limited since 98th street is not defined as an arterial street in this location.  The driveway is located in the front yard, and serves both units of the two-family home.  The owner believes it is not practical for a six foot high fence to be located as allowed along East Old Shakopee Road. 

Staff received email and phone correspondence from a neighboring property owner.  The neighbor felt that a 6 foot chain link fence would make the property look like more like an industrial zone.  The neighbor suggested they construct a wood privacy fence instead.  Staff spoke with the neighbor via telephone and explained that the variance request is for the height and not for opacity, which would require an additional variance.   Staff also explained that the City Code allows chain link as a fence material. 

Due to the lot configuration, the applicant believes they have a practical difficulty in complying with the zoning ordinance and are requesting the variance to increase the maximum height from 4 feet to 6 feet for a chain link fence.  The proposed fence encloses a very small portion of the lot which could be considered the rear yard.  Staff agrees with the reasoning and recommends approval of the variance request. 


FINDINGS

Section 2.98.01(b)(2)

(A)	When the variance is in harmony with the general purposes and intent of the ordinance;

·  The applicant’s property is unique with three lot frontages and a very small area which provides a read yard.  Chain link fences are allowed in a side or rear yard, increasing the allowed height from 4 feet to 6 feet meets the intent and general purpose of the ordinance.  

(B)	When the variance is consistent with the comprehensive plan;

· A fence in a single family residential zoning district is allowed and is consistent with the Comprehensive plan.

(C)	When the applicant for the variance establishes that there are practical difficulties in complying with the zoning ordinance.  Economic considerations alone do not constitute practical difficulties.  

· The property has streets on three sides, and the home was constructed at an angle to be parallel with Old Shakopee Road.  The lot layout with a small rear yard limits the yard area where a 6 foot fence could legally be constructed. 

	
Practical difficulties as used in connection with the granting of the variance, means that:


(i)	The property owner proposes to use the property in a reasonable manner not permitted by the zoning ordinance;

· A 6 foot fence in a side and rear yard is a reasonable request.  The property is surrounded on three sides by public streets and there is a limited area where the fence could legally be constructed.  

(ii)	The plight of the landowner is due to circumstances unique to the property not created by the landowner; and

· The location of the two-family home and adjacent public streets are existing conditions that were not created by the landowner. 

(iii)	The variance if granted will not alter the essential character of the locality.

· The City Code typically allows homes to have taller fences in a rear or side yard, provided there is no street frontage on that side.  A variance to allow a home with three street frontages will not alter the essential character of the neighborhood. 



RECOMMENDATION

The Planning Commission recommends denial of a variance to increase the required height of a fence from 4 feet to 6 feet in a side yard adjoining a street.  Staff recommends approval subject to the conditions listed in the staff report.  Should the City Council decide to deny the application, the City Council should continue the item to November 17th to allow time to prepare a resolution of denial (in which case, staff would extend the agency action deadline).  Staff requests the City Council discuss the denial in the context of the findings and provide reasons for the denial to use in the resolution.  Should the City Council decide to approve the application, a resolution of approval is attached.

Recommended Conditions of Approval

The variance to increase the required height of a fence from 4 feet to 6 feet in a side yard adjoining a street located at 817 East Old Shakopee Road (Case 10945A-14) is subject to the following conditions of approval:

1) The variance is limited to the location as shown on plans in Case File 10945A-14.
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