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Date:
November 26, 2014

To:
Mayor, Council and City Manager

From:
Lynn Moore, Environmental Health Manager
Regarding:
Report on proposed EH Plan Review amendments and fees
________________________________________________________________________________

PROPOSAL

Environmental Health proposes City Code revisions to the regulations and Environmental Health fees for plan review for new or remodeled City-licensed body art, food, lodging, therapeutic massage, public swimming pools and tanning establishments. Staff also proposes new fee categories for hazard analysis of critical control points (HACCP) plan review, required annual written audits of HACCP plan’s proper use and public pool seasonal opening re-inspections. The proposed ordinance amendments and fees are based on input and research of seven other Minnesota metropolitan area city and county environmental programs and fees. Plan review for all new City-licensed businesses ensures that they meet all code requirements when the license is initially issued. 

ANALYSIS

Proposed Changes to Chapter 14 – Fee Schedule

Currently only food establishments are required to pay for Environmental Health review and approval of plans to ensure they meet the applicable federal, state and City codes.  Plan review fees should also cover the City’s cost for EH’s onsite construction inspections to verify the approved plans have been followed before issuance of the City’s license to open for business.  The current EH food equipment permit fee is from City Code Section 15.193 and is based on valuation of the food equipment: 

	Total Valuation
	Fee

	$1 to $5,000
	$50

	$5,001 to $25,000
	$50 for the first $5,000 plus $5 for each additional $1,000 or fraction thereof, to and including $25,000.

	$25,001 to $50,000
	$125 for the first $25,000 plus $3.75 for each additional $1,000 or fraction thereof, to and including $50,000.

	$50,001 to $100,000 
	$218.75 for the first $50,000 plus $2.50 for each additional $1,000 or fraction thereof, to and including $100,000.

	$100,001 to $500,000
	$343.75 for the first $100,000 plus $2 for each additional $1,000 or fraction thereof.

	$500,001 and up
	$1,143.75 for the first $500,000 plus $1.20 for each additional $1,000 or fraction thereof.


A separate fee for EH plan review is 65% of the food equipment permit fee.  This fee schedule, which has been in place in 1993, has many faults, including:

1. Fees are based on food equipment value and not staff time required to review and inspect.  Basing plan review fees on license fees is a better way to represent staff time because license fees are based on staff time and inspection frequency.  For example, food license fee categories are based upon the menu, number of seats (more or less than 175) or meals served per day (more or less than 500) and food preparation practices.  The more complex the menu and the more meals served/seats, the higher the risk of possible foodborne illness; therefore, the greater the need for longer more detailed inspections at a higher frequency.  This system of evaluating risk of possible illness is the basis of the food licensing and inspection program in the state and how the Minnesota Departments of Health and Agriculture directs the City to set frequency of inspection and assign staff resources.

2. Fees based on the estimated valuation by the applicant result in most applications being valued too low.  In 2012, the average fee for a food permit was $214.35 and $146.97 for EH plan review.  In 2013, the average food equipment permit was $311.98 and $217.91 for EH plan review. Under the existing fee schedule, a new fast food restaurant (main menu item is a chicken sandwich cooked from raw) pays a fee based on the amount the contractor enters as the food equipment value on the EH plan review fee application. There is no easy or uniform way to verify the food equipment value. Under the proposed EH food plan review schedule, the fee would be $2,200 if more than 175 seats or $1,770 if less than 175 seats.  These amounts are two times the current 2014 annual license fee for a high risk large (Type I) or small (Type II) food establishments listed in the City Code Section 14.03 License fee table. The new proposed EH plan review fee schedule removes all estimating on the part of the applicant and the City, and is a good proxy for the amount of staff time required for plan review and construction inspections.  See the attached charts comparing Bloomington’s proposed fees to seven other Twin Cities’ area cities and counties.  Most other EH programs base their plan review fees on a multiplier (1 to 2 times) of the license fee.

3. Fees based on food equipment only. EH plan review involves more than just review of the food equipment (to ensure that National Sanitation Foundation (NSF) standards are met).  EH plan review also includes review of applicable plans for plumbing/water heater capacity; electrical; ventilation/fire suppression over cooking equipment; finishes for all floors, walls and ceilings; lighting; certain City zoning requirements like indoor trash and recycling rooms; food preparation and storage space needs; based on the project proposed.  EH plan review for food establishments is also based on a review of the proposed menu and necessary flow of food through the kitchen. This type of plan review for kitchen design is important for ensuring that food is handled safely; maintained hot or cold enough to prevent pathogen growth; has adequate refrigeration space for storage and cooling of food; and has readily accessible hand sinks for kitchen employees. 

4. Fees are not collected if no new food equipment is installed.  Frequently applicants opening a new restaurant in a former restaurant space pay no food permit fee because they are not installing new equipment.  When called in to conduct an opening inspection for a new food license, EH often discovers that much of the kitchen has been remodeled in ways that do not meet code requirements.  With the proposed changes, anyone opening a new business requiring a City-issued license is required to have a plan review to ensure the equipment and facilities design, function, location and maintenance meets the needs of the menu items prepared.  Evaluating existing equipment and spaces from a former restaurant for function and cleanability takes more time than review of new equipment listed to NSF standards.   Therefore, the City should collect a plan review fee for this service especially when equipment and spaces are not newly installed.

5. Fees for paper review only.  EH staff time for ensuring new City-licensed businesses meet code requirements involves inspections during construction.  For a typical new fast food restaurant, EH conducts about 10 to 12 inspections before the restaurant opens.  This is in addition to the 3 to 6 hours of plan review in the office.  

6. Some Fees Not Currently in City Code.  Currently there are no fees for review of plans and construction inspections for new or remodeled body art, lodging, public pools (aspects not reviewed by the State Pool Engineer), therapeutic massage and tanning businesses.  There are also no fees for hazard analysis of critical control points (HACCP) plans for complex food processes or the required annual audit of these procedures.  There is no fee when an outdoor pool schedules an opening inspection, but when an inspector arrives to verify, the pool is not ready to be opened and licensed (i.e. main drain not visible, water quality not balanced, safety equipment not provided, etc.).  The proposal corrects this by adding a reinspection fee to the schedule.
	Proposed Fee Categories
	Current Fee
	Proposed Fee (2014)

	Body Art Establishment Plan Review, new or more than 50% remodel – equal to annual license fee
	$           0
	$         625

	Body Art Establishment Plan Review, less than 50% remodel – equal to ½ annual license fee
	$           0
	$    312.50

	Food Establishment Plan Review, new or more than 50% remodel – equal to twice the annual license fee
	$ 0 – 1,887.19* based on estimated food equipment cost
	$ 220 – 2,200 depending on annual license category

	Food Establishment Plan Review, less than 50% remodel – equal to the annual license fee
	$ 0 – 1,887.19* based on estimated food equipment cost
	$ 110 – 1,100 depending on annual license category

	Food Equipment upgrade/replacement only or onsite consultation
	$           0
	$           200

	HACCP Plan Review
	$           0
	$           220

	Annual HACCP Audit
	$           0
	$           110

	Lodging Establishment Plan Review, new or more than 50% remodel – equal to annual license fee
	$           0
	$ 220 – 4,875

($9.75 per bed/room)

	Lodging Establishment Plan Review, less than 50% remodel – equal to ½ annual license fee
	$           0
	$ 110 – 2,437.50

($4.88 per bed/room)

	Therapeutic Massage Enterprise Plan Review, new or more than 50% remodel – equal to annual license fee
	$           0
	$           570

	Therapeutic Massage Enterprise Plan Review, less than 50% remodel – equal to ½ annual license fee
	$           0
	$           285

	Proposed Fee Categories
	Current Fee
	Proposed Fee (2014)

	Public Swimming Pool Plan Review, 50% or more remodel, replacing equipment, fencing, decking or remodeling areas not specifically requiring plan review by the state
	$           0
	$ 83.50 - 334

	Public Swimming Pool Plan Review, less than 50%
	$           0
	$ 41.75 – 167

	Pool opening reinspection, operator makes an appointment for an inspection, but is not ready to open
	$           0
	$         100

	Tanning Facilities Plan Review, new or more than 50% remodel – equal to annual license fee
	$           0
	$         119

	Tanning Facilities Plan Review, less than 50% remodel – equal to ½ annual license fee
	$           0
	$      59.50


   *1,887.19 equals a food permit fee for a $500,000 valuation plus 65% for EH plan review.

Also proposed for each plan review category is the option to “expedite” the plan review or move it to the front of the queue, by paying double the plan review fee, when there is a backlog of plans waiting for review and approval. This is similar to a provision in the B&I permit fee schedule.

Proposed Changes to Chapter 14 – Code Language

Therapeutic Massage Enterprises, Section 14.261 adds a definition for “remodel” to the therapeutic massage code and Section 14.270 is amended to include language requiring plan review and construction inspections to ensure new or remodeled businesses meet the code standard when they open and are licensed.

Tanning Facilities, Section 14.370 adds a definition for “remodel” to the tanning facilities code and Section 14.372 is amended to include language requiring plan review and construction inspections to ensure new or remodeled businesses meet the code standard when they open and are licensed.

Body Art (tattoo and body piercing) Establishments, Section 14.387 on construction inspections adds a reference to the plan review fee schedule in Section 14.03.

Food Establishment, Lodging Establishment and Public Pools, Section 14.455 on plan review requires two sets of plans instead of three be submitted and adds a reference to the fee schedule in Section 14.03.

Proposed Changes to Chapter 15, Buildings and Structures, Licenses and Permits

Section 15.193 Food Equipment Permit Fees (a) and (b) are deleted and replaced with the proposed EH plan review fee schedule in 14.03 based on annual license fees.

OUTREACH

Administrative Hearings & Comments

The required notice of public hearing was published in the November 20, 2014 Bloomington Sun Current. The notice is attached and directs interested parties to the webpage for a copy of the proposed City Code amendments and plan review fees. The notice and the webpage also inform interested parties how to call, email or send comments or questions to City staff.  
At the July 21, 2014 public hearing before the City Council, the Executive Director of the Bloomington Chamber raised concerns with the proposed fees. Discussion on the agenda item was postponed for a future meeting. After the July public hearing, the Environmental Health Manager met with the Executive Director of the Chamber and addressed concerns to her satisfaction. No comments or questions have been received since the November 20th legal notice of public hearing.
RECOMMENDATION

Approve the proposed amendments to Chapters 14 and 15 of the City Code for updating and clarifying standards and Environmental Health fees for plan review of new or remodeled licensed body art, food, lodging, therapeutic massage, public swimming pools and tanning establishments, with new fee categories for hazard analysis of critical control points (HACCP) plan review, annual HACCP audits and public pool seasonal opening re-inspections.
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